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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultyral 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
JUNE 1974 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act, 1937 


Krarto Corporation. AMA Docket No. M 4-15. Order 
terminating proceedings 


Oak TREE Farm Datry, Inc. AMA Docket No. M 2-44. 
Resolution of issues — Dismissal 


(No. 15,866) 


In re Krartco Corporation. AMA Docket No. M 4-15. Decided 
June 14, 1974. 


Order terminating proceedings 


This order is issued in accordance with the facts set forth herein. 


Robert T. Cochran, Nashville, Tenn., for petitioner. 
Victor W. Palmer, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER TERMINATING PROCEEDINGS 


Petitioner and Respondent having stipulated that, without any 
admission of liability on the part of the Petitioner, all matters in 
this proceeding have been agreed, settled and satisfied, and upon 
their joint motion that the proceedings herein should be ter- 
minated, it is this 14th day of June, 1974 


ORDERED, That for good cause shown the proceedings herein 
be and hereby are terminated. This Order constitutes a full, final 
and complete disposition of the underpayment notices served on 
Petitioner involved in this proceeding; and supersedes and 
vacates all prior decisions in this matter, including the Recom- 
mended Decision of the Administrative Law Judge and the 
Tentative Decision by the Judicial Officer. 
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(No. 15,867) 


In re Oak TREE Farm Darry, Inc. AMA Docket No. M 2-44. De- 
cided June 25, 1974. 


Resolution of issues — Motions to dismiss granted 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Mac D. Levin, Hackensack, N. J., for petitioner. 
Dennis Becker, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was initiated by a petition for an ad- 
ministrative hearing filed February 1, 1973, pursuant to the 
provisions of Section 8c(15)(A) of the Agricultural Marketing Act 
of 1937, as amended (7 U.S.C. 601 et seq.). 


The Petitioner, Oak Tree Farm Dairy, Inc., is a handler of milk 
regulated under the provisions of Federal Milk Marketing Order 


No. 2 (7 CFR Part 1002), which regulates the handling of milk in 
the New York-New Jersey milk marketing area. An answer was 
filed by the Respondent on March 2, 1973. An oral hearing was 
held before Administrative Law Judge, Dorothea A. Baker, on 
November 14, 1973 at Harrisburg, Pennsylvania. The Petitioner 
was represented by Mr. Mac D. Levin, 280 Prospect Avenue, 
Hackensack, New Jersey. The Respondent was represented by 
Dennis Becker, Esquire, and David J. Christenson, Esquire, 
Office of the General Counsel, United States Department of 
Agriculture. 


Thereafter, the Petitioner filed its proposed findings of fact, 
conclusions and brief on January 21, 1974. The Respondent 
requested extensions of time within which to file its brief. On June 
6, 1974 the parties filed a stipulation and motion for dismissal. 


Whereas, the parties hereto have stipulated and agreed to a 
resolution to the issues before me in this proceeding and have 
further moved that the proceeding be dismissed and it appearing 
that this constitutes a proper disposition of this proceeding, the 
following Order is issued. 
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ORDER 


By reason of the matters above stated, it is hereby ordered that 
this proceeding be dismissed, effective this 25th day of June 1974. 
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Commodity Exchange Act 


San Jacinto Packinec Co.,a proprietorship; Acri-EMPIRE, 
Inc., a corporation; James Mirnor, an individual. 
CEA Docket No. 200. Manipulation of prices — 
potato futures — Sanction 


(No. 15,868) 


In re San Jacinto Packine Co., a proprietorship, Acri-EMpPIRE, 
Inc. a corporation, James Minor, an individual. CEA Docket 
No. 200. 


Manipulation of prices — potato futures — Sanction 


Respondents, as stipulated, have consented to the entrance of the order herein 
against them for violating the Act and regulations as found herein in con- 
nection with raising the price of potatoes for future delivery in commerce. 
Respondents are denied trading privileges for a period of 180 days, as stated 
in the order herein. 


Gilbert A. Horn, Chicago, IIll., and 
Harold Reuben, for complainant. 
Louis F. Racine, Pocotello, Idaho, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. § 1 et seq.), instituted by a complaint 
and notice of hearing, filed September 7, 1972. The complaint 
charges that the respondents attempted to manipulate the prices 
of potato futures on the Chicago Mercantile Exchange in violation 
of §§ 6(b), 6(c) and 9 of the Act (7 U.S.C. §§ 9, 13b and 13). 


By stipulation filed September 18, 1972 the parties requested 
an extension of time within which to answer the complaint. The 
complainant had no objection thereto and an extension until 
December 15, 1972 was granted. On November 20, 1972 certain of 
the respondents filed a motion in the nature of discovery. The 
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complainant was given an opportunity to reply or otherwise 
respond thereto which it did on December 7, 1972. 


On January 10, 1973, a Decision and Order with respect to J. R. 
Simplot Co., Simplot Eastern Idaho Produce, Inc., and J. R. 
Simplot was entered pursuant to the filing by them on December 
10, 1972 and January 8, 1973 of a joint amended stipulation. On 
January 15, 1973, the respondents San Jacinto Packing Co., 
Agri-Empire, Inc., and James Minor filed an answer to the 
complaint. Extensions of time were granted other respondents 
within which to answer or otherwise respond to the complaint, to 
which complainant had no objection. On May 16, 1973, a Decision 
and Order with respect to Idaho Potato Packers Corp., a cor- 
poration, Idaho Potato Packers of Idaho, Inc., a corporation, 
Robert H. Abend and Harold Abend was entered pursuant to the 
filing by them of a joint stipulation on May 15, 1973. On May 31, 
1973, a Decision and Order with respect to Chef-Reddy Foods, a 
corporation, Peter J. Taggares and Kenneth L. Ramm was en- 
tered pursuant to the filing by them of a joint stipulation on May 
30, 1973. On June 7, 1973, a Decision and Order with respect to 
Universal Land-Snake River, a partnership, Edward Spiegel and 
Modie J. Spiegel was entered pursuant to the filing by them of a 
joint stipulation on June 6, 1973. 


Pursuant to duly issued notice, Administrative Law Judge 
Dorothea A. Baker held a prehearing conference on April 11, 1974 
at Los Angeles, California, and issued a prehearing conference 
memorandum thereon. Prior thereto Judge Baker had granted 
application for depositions. 


Respondents San Jacinto Packing Co., Agri-Empire, Inc., and 
James Minor filed a stipulation on June 19, 1974 under section 
0.4(b) of the Rules of Practice under the Commodity Exchange 
Act (17 CFR 0.4(b)), in which (1) they admit the facts hereinafter 
set forth in findings of fact one through three, (2) they agree, for 
the purpose of avoiding a trial in this proceeding and for such 
purpose only, that the facts hereinafter set forth in findings of fact 
four and five may be taken as true, (3) they state that nothing in 
this stipulation shall be deemed to constitute an admission that 
the Commodity Exchange Act or regulations thereunder have 
been violated by them, and (4) they waive hearing on the charges 
and consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent San Jacinto Packing Co. is a proprietorship and 
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respondent Agri-Empire, Inc., is a corporation, both of which are 
organized under the laws of the State of California with their 
principal offices and places of business at San Jacinto, California. 
The said firms are now and were at all times material to this 
complaint engaged in the potato growing and merchandising 
business. At all such times, respondent James Minor, owner and 
president of said firms, speculatively traded in potato futures on 
the Chicago Mercantile Exchange in the name of said San Jacinto 
Packing Co., and directed, controlled, and was responsible for the 
said firms’ transactions herein involved. 


2. The Chicago Mercantile Exchange is now and has been at 
all times material to this complaint a board of trade duly 
designated as a contract market under the Commodity Exchange 
Act. 


3. The futures transactions referred to in this complaint relate 
to the May 1971 potato future on the Chicago Mercantile Ex- 
change. Trading in such future commenced on May 11, 1970, and 
continued until its termination on May 10, 1971. A potato futures 
contract on the Exchange is a contract for 50,000 pounds of Idaho 
Russet Burbank potatoes. 


4. Respondent James Minor purchased in transactions on the 
Chicago Mercantile Exchange over a period of time beginning on 
or about October 29, 1970, and continuing until on or about April 
30, 1971, numerous contracts of the May 1971 Idaho potato future 
for the account of respondent San Jacinto Packing Co., and 
established, maintained, and kept open in increasing quantities 
over a period of time from on or about October 29, 1970, through 
the expiration of trading on May 10, 1971, a “long”’ position in 
such future which advanced to the maximum permissible 
speculative limit of 150 open contracts by on or about April 27, 
1971, and which amounted to approximately 121 open contracts 
at the close of trading on May 10, 1971. 


5. Respondents James Minor and San Jacinto Packing Co. did 
not liquidate or offset their ‘‘long” positions in such future prior 
to the expiration of trading on May 10, 1971. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the complaint or 
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notice of proceeding and prior to the hearing in any proceeding, the 
Secretary in his discretion, may allow the respondent or applicant for 
registration to consent to an order. In so consenting, the respondent or 
applicant for registration must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that an order may 
be entered against him. Upon a record composed of the complaint or 
notice of proceeding and the stipulation or agreement consenting to the 
order, the judge may enter the order consented to by the respondent or 
applicant for registration, which shall have the same force and effect as 
an order made after oral hearing. 


The facts admitted by respondents San Jacinto Packing Co., 
Agri-Empire, Inc., and James Minor and set forth in the findings 
of fact are sufficient to subject them to the jurisdiction of the 
Secretary of Agriculture under the provisions of the above sec- 
tion. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the 
proposed sanctions would constitute a satisfactory disposition of 
this case as to respondents San Jacinto Packing Co., Agri- 
Empire, Inc., and James Minor, serve the public interest, and 


effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation and 
waiver be accepted and that the proposed order be issued, ter- 
minating this proceeding as to respondents San Jacinto Packing 
Co., Agri-Empire, Inc., and James Minor. It is so concluded. 


ORDER 


Effective immediately, respondents San Jacinto Packing Co., 
Agri-Empire, Inc., and James Minor shall in the future cease and 
desist from acting in furtherance of any combination, conspiracy, 
agreement, arrangement or understanding designed for the 
purpose and with the intent of raising the price of potatoes in 
interstate commerce or for future delivery on or subject to the 
rules of any contract market. 


Effective immediately, (1) the said respondents are prohibited 
from trading on or subject to the rules of any contract market for 
a period of 180 days, and (2) all contract markets shall refuse all 
trading privileges to the said respondents during this period; such 
prohibition and refusal to apply to all trading done and in all 
positions held by the said respondents, or any of them directly or 
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indirectly; provided, however, that said sanctions shall not apply 
to a partnership known as Greer-Minor Farms of Tolleson, 
Arizona, in which Agri-Empire, Inc. has a 40 % interest and in 
which James Minor and/or Agri-Empire, Inc. does not exercise 
final judgment or control with respect to trading in commodity 
futures. 


A copy of this Decision and Order shall be served upon each of 
the parties and upon each contract market. 
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Biossom, LEONARD v. M. P. McManom and Lynn W. Rose, 
and Nampa Livestock Market, Inc. P&S Docket No. 
4870. Dismissal — withdrawal of complaint 


CENTRAL WisconsIN Livestock, Inc. and DALE RANDALL. 
P&S Docket No. 4940. Consent order — Sanction 


ConKLIN, Epcar A. v. Jact Mixies. P&S Docket No. 
4897. Dismissal — on authorization of complainant 


Dotp Pacxinc Company, Inc. P&S Docket No. 4952. 
Consent order — Cease and desist 


“Equity Co-opERATIVE Livestock SALES ASSOCIATION, 
and Propucer Orper Buyers, Inc. P&S Docket No. 
4894. Consent order — Sanction 


Fintey, T. J. and Jeriat L. Fintey. P&S Docket No. 
4816. Dismissal on motion of complainant, without 
MIGIUGHOES 8 0s visa barca deine assed cvecmmenne Ceeuccuseanateattad en mae 856 


Frey, Donatp P. and Dean C. Frey. P&S Docket No. 
4937. Consent order — Sanction 


Goopinc Livestock Commission Co., Inc. v. Curr Kin- 
BROUGH. P&S Docket No. 4689. Order on reconsidera- 


Humpurey, Raymonpand Jack Huipay. P&S Docket No. 
4818. Consent order — Sanction 


Jim, DeLBerT v. M. P. McManon and Lynn W. Rose, 
and Nampa Livestock MarkKET, Inc. P&S Docket No. 
4873. Dismissal — withdrawal of complaint, counter- 
claims and cross-complaint 


K.iotz, HEerscHeEL v. Witiiam J. No an Livestock, INc., 
a Corporation and Witiiam J. Noran. P&S Docket 
No. 4893. Dismissal — settlement between parties 


Lair, Raymonp R. P&S Docket No. 4891. Consent order 
— Cease and desist 


Livestock MARKETING DEVELOPMENT Company, Inc. P&S 
Docket No. 4614. Custodial account — misuse of — 
False and incorrect weights and prices — billing and 
collecting on the basis of — Accounts and records — 
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Wilfulness factor — Flagrant and repeated viola- 
tions — Sanction 


MERRIGAN Brotuers Livestock AucTION MARKET, INC. 
P&S Docket No. 4963. Consent order — Cease and 
desist 


Propucers Livestock MARKETING AssocIATION d/b/a 
JEROME Propucers Livestock MARKETING ASSOCIATION 
v. Curr Kimproucu. P&S Docket No. 4691. Order 
on reconsideration 


SHaw, Witsur v. M. P. McManon and Lynn W. Rose, 
and Nampa Livestock Market, Inc. P&S Docket No. 
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SHOSHONE SALE YARD, Inc. v. Curr KimsroucH. P&S 
Docket No. 4690. Order on reconsideration 
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Docket No. 4911. Consent order — Cease and desist 
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quirements — failure to meet 
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— Unfair and deceptive practices — deceiving sellers 
and purchasers by posting false and incorrect entries 
on purchase invoice recaps 
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(No. 15,869) 


In re Raymonp R. Larr. P&S Docket No. 4891. Decided June 3, 
1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations for failing to fully comply with the 
bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on January 8, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 


issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to ‘by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Raymond R. Lair, hereinafter referred to as the 
respondent, is an individual whose address is Estherville, lowa 
51334. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
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dealer to buy and sell livestock in commerce. 


2. On or about June 30, 1972, Raymond R. Lair and Burroughs 
E. Conover, a partnership, were notified by certified mail that the 
surety bond to secure the performance of their livestock 
obligations was to terminate on July 21, 1972, and that continued 
operation without bond coverage or its equivalent would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. On or about 
July 30, 1973, respondent Lair was notified by certified mail of the 
termination of the partnership’s bond and that he should obtain a 
bond to cover his operations as an individual. Notwithstanding 
such notices, respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reasons of the facts set forth in finding fact two herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and has now complied fully 
with the bonding requirements provided for by the Act and the 
regulations, and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 15,870) 


In re Woop County Livestock Auction, Inc. P&S Docket No. 
4805. Decided June 4, 1974. 


Purchase invoice recaps — false and incorrect posting of costs — Unfair and 
deceptive practices — deceiving sellers and purchasers by posting false entries 
on purchase invoice recaps 


Where respondent violated the Act and regulations by making false and in- 
correct entries on its purchase invoice recaps and made and retained such 
invoice recaps as a part of its accounts and records, and also thereby de- 
ceived the sellers or purchasers of livestock, respondents are ordered to 
cease and desist from such violations. 


Hugh A. Stowe, for complainant. 
Ben Goodwin, Tyler, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the Administrative 


Law Judge, John A. Campbell, filed an Initial Decision on April 
12, 1974, in which he found that the respondent violated the Act 
and regulations. An appeal to the Judicial Officer was filed by the 
respondent on May 16, 1974. 


Although there is no evidence that respondent’s officers were 
aware of the false data inserted on numerous recap sheets by 
respondent’s office staff, respondent is responsible for their 
conduct involved herein. The Initial Decision correctly disposes of 
the issues in this case and is adopted as the final Decision and 
Order herein, except that, in view of the appeal, the Order shall 
take effect on the sixth day after service upon the respondent. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq., hereinafter called the ‘‘Act’’.) The proceeding was 
instituted by a complaint filed on June 1, 1973, by the Ad- 
ministrator of the Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint was 
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amended at the hearing on November 14, 1973 (Tr.* pp. 358-359). 


The complaint alleges among other things, that the respondent 
at the request of one Lonnie Thompson, Jr., and pursuant to an 
agreement, arrangement or understanding with him, made false 
and incorrect entries on ‘‘purchase invoice recaps’’ which entries 
understated the average price per hundredweight of livestock 
purchased by Thompson for Vann-Roach Cattle Co., Inc. The 
complaint also charges that copies of said ‘‘purchase invoice 
recaps’’ were made a part of the accounts and records of 
respondent and that Thompson submitted such false and in- 
correct ‘“‘recaps”’ to his principal, Vann-Roach, who was misled by 
the false and incorrect entries and who made the “‘recaps’”’ a part 
of its accounts and records. Such acts complainant alleges con- 
stitute an unfair and deceptive practice in violation of section 
312(a) of the Act (7 U.S.C. 213(a)) and violate sections 307 and 
401 of the Act (7 U.S.C. 208, 221) and 201.44 of the regulations 
issued under the Act (9 C.F.R. 201.44). 


Respondent filed an answer on June 22, 1973. The answer 
alleges, among other things that respondent’s purchase invoice 
recap sheets comply in all respects with the requirements of 9 
C.F.R. 201.44; and that the columns labeled AVERAGE 
WEIGHT and AVERAGE COST are not required by that 
section, are supplied only at respondent’s option and incorrect 
figures in these columns are harmless because not relied on for any 
purpose. 


An oral hearing was held before me on November 13 and 14, 
1973, in Tyler, Texas. Respondent was represented by Ben 
Goodwin and Willis Jarrel of the law firm of Goodwin & Jarrel, 
Tyler, Texas. Hugh A. Stowe, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel for 
complainant. 


FINDINGS OF FACT 


1. Respondent, Wood County Livestock Auction, Inc., is a 
corporation with its principal place of business located at or near 
Mineola, Texas. 


2. Billy Joe Davis is president and manager of the respondent. 
R. L. Davis is vice-president of respondent, and Miriam Davis is 


*Transcript of hearing, hereafter called ‘‘Tr’’. 
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secretary-treasurer of respondent. Neither R. L. Davis, nor 
Miriam Davis perform any functions in respondent’s office. 


3. Respondent is, and at all times material herein was, engaged 
in the business of conducting and operating the Wood County 
Livestock Auction, Inc., a posted stockyard hereinafter called the 
““stockyard”’ under and subject to the provisions of the Act. 


4. Respondent is, and at all times material herein was: engaged 
in the business of selling livestock on a commission basis at the 
stockyard; and registered with the Secretary of Agriculture as a 
market agency selling livestock on a commission basis in com- 
merce and as a dealer buying and selling livestock in commerce. 


5. Respondent employs seven persons in its office during the 
process of a sale. Most of these employees can and do, at varying 
times, perform different parts of the record keeping. Respondent 
does not employ an office manager, and there is no individual in 
overall charge of its record keeping. A bookkeeper is employed, 
but during sale time, she works in the ring and is not in the office. 
The responsibility for overall supervision of the record keeping 
has not been delegated by the officers of respondent. 


6. Vann-Roach Cattle Co., Inc., Fort Worth, Texas, 
(hereinafter called ‘‘Vann-Roach’’,) is, and at all times material 
herein was, registered with the Secretary of Agriculture as a 
market agency buying on commission and as a dealer in com- 
merce. Vann-Roach engages in business as an order buyer pur- 
chasing cattle for its customers at the market price and receiving 
for its services its expenses plus a 25c per hundredweight com- 
mission. 


7. Lonnie Thompson, Jr., Bowie, Texas, is an individual who, 
at all times material herein, was engaged in the business of buying 
livestock on a commission basis, in commerce, for Vann-Roach. 


8. On December 20, 1972, and on January 3, January 24, 
February 7, and February 14, 1973, office employees of 
respondent prepared purchase invoice recaps (hereinafter called 
‘“‘recaps’’) for Thompson showing cattle purchases made by him at 
respondent’s market for Vann-Roach. Erroneous figures ap- 
pearing on the recaps in the average cost per hundredweight 
columns were placed there by such employees at the request of 
Thompson. 


9. The recaps were checked for accuracy by office personnel of 
Vann-Roach on or about February 14, 1973, and errors were 
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found. These recaps were also personally checked for accuracy and 
all the extensions were recomputed by Ralph O. Williams, a 
Supervisory Marketing Specialist with the Packers and 
Stockyards Administration, shortly after February 27, 1973. His 
calculations agreed with those of Vann-Roach. A comparison of 
the average costs per hundredweight where the office personnel of 
Vann-Roach and Williams computed a different figure than that 
shown by respondent on the recaps is as follows: 


Date of ‘‘Purchase How No. of Head, Actual Avg. Cost Avg. Cost 

Invoice Recap” Charged of Cattle per CWT as Deter- per CWT 
mined by Vann- Shown on 
Roach & Williams “Recap” 


$53.59 $51.59 
49.13 48.13 
55.26 54.26 
51.98 50.98 
47.51 46.51 
48.46 47.46 
50.60 48.90 
46.47 45.47 
49.63 48.63 
67.96 67.16 
63.45 62.45 
56.41 55.41 
50.58 49.58 
66.93 65.94 
64.28 63.28 
63.07 62.07 


December 20, 1972 VR 352 
December 20, 1972 VR 452 
January 3, 1973 Van R 351 
January 3, 1973 Van R 451 
January 3, 1973 Van R 503 
January 3, 1973 Van R 552 
January 24, 1973 R 4AB 
January 24, 1973 R 41 
February 7, 1973 41 
February 7, 1973 301 
February 7, 1973 351 
February 7, 1973 452 
February 14, 1973 41 
February 14, 1973 302 
February 14, 1973 351 
‘February 14, 1973 352 
February 14, 1973 403 59.29 57.29 
February 14, 1973 452 59.02 57.02 


10. In each instance referred to in finding of fact 9, the office 
personnel of Vann-Roach and Williams computed a higher figure 
for the average cost per hundredweight than that shown on the 
recap prepared by respondent. 


ourwor’rkh-aI Ph RNY HOH OO Rh We OO 


11. Copies of the recaps referred to in finding of fact 9 were 
retained by respondent and made a part of its accounts and 
records. 


12. The recaps referred to in finding of fact 9 provide quick and 
overall summary information of a given buyer’s purchases for 
himself or for his principal on a given purchase date, in addition to 
other expenses connected with the purchase of livestock. While 
the Act and the regulations issued thereunder require a market 
agency selling on a commission basis to furnish all information 
pertaining to the buyer’s transactions, there is no specific 
requirement regarding the type of document on which such in- 





WOOD CO. LIVESTOCK AUCTION 
Cite as 33 A.D. 755 


formation is to be furnished. 


Respondent furnishes such recaps to buyers upon request. 
Where recaps are furnished the data thereon sometimes varies 
depending upon the transactions covered. In addition to in- 
formation regarding total weights and prices of all livestock 
purchased, the respondent’s recaps include average weights and 
prices, and incidental buyer costs for freight, commission, tests, 
feed, and so on. 


13. Vann-Roach, its known competitors and other larger buyers 
are furnished recaps by respondent. 


14. All Vann-Roach buyers are required to call their buys into 
its office at the end of each sale, and the information is taped on a 
recorder. Included among the information supplied to the office is 
the average costs per hundredweight shown on the recaps. Vann- 
Roach always receives a copy of the recaps with the cattle and the 
recaps referred to in finding of fact 9 were so received. After the 
recaps are received by Vann-Roach, the information thereon is 
compared with that on the tape which was called into the office by 
the buyers. In December, 1972, and January and February of 
1973, Vann-Roach did not recompute all the extension figures on 


the recaps to make certain that they were figured accurately at the 
stockyard. 


15. The recaps referred to in finding of fact 9 were submitted to 
Vann-Roach and were retained by it and made part of its accounts 
and records. 


16. Vann-Roach uses the cost figures phoned in by its buyers 
after the sale on the following day as a basis for giving estimated 
costs to its customers and for giving orders to its buyers. It could 
only buy cattle two or three days a week instead of six if it did not 
receive information in this manner because the information, which 
otherwise arrives with the purchased cattle would be running two 
days behind. Vann-Roach would lose business if it consistently 
underestimated the cost of cattle to its customers. 


17. Thompson requested that respondent’s employees insert the 
lower average cost per hundredweight figures on the recaps to 
prevent Vann-Roach from objecting to the high cost of the cattle 
purchased by him. 


18. Copies of the Act have been furnished to respondent at 
various times by employees of the Packers and Stockyards 
Administration, and copies of the Act are available for respond- 
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ent’s employees to read. The record keeping requirements of the 
Act were discussed with respondent’s president and _ its 
bookkeeper by Ralph O. Williams, in December, 1971, in the 
spring of 1972, and again in February, 1973. 


The record keeping provisions of the Act were also brought to 
respondent’s attention in writing by a letter sent to respondent 
after the December, 1971 meeting and by another letter sent to 
respondent in August, 1972. A copy of the letter, dated August 8, 
1972, signed by M. L. Marshall, the Area Supervisor of the 
Packers and Stockyards Administration and addressed to “All 
Auction Markets in Texas and Oklahoma’’ was placed in 
respondent’s file at the Packers and Stockyards Office indicating 
that a copy was sent to respondent. On February 27, 1973, 
respondent’s president told Williams that he had received the 
letter, and they discussed it. The letter informed respondent, in 
part, that considerable evidence had been found at several auction 
markets indicating the markets were assisting buyers in a scheme 
by creating false records; that market owners may have been 
unaware of it but the buyer generally had to have cooperation of 
someone at the market; and that such is a serious violation of the 
Act by both the market and buyer concerned and is grounds for 
formal action. The letter urged all market owners to take the 
necessary steps to insure that market employees make no false 
entries in their records. 


Respondent’s president is personally aware of the requirements 
of the Act concerning records; however, he never discussed these 
requirements of the Act with any of respondent’s employees prior 
to the spring of 1973. 


PERTINENT STATUTORY PROVISIONS 


Sec. 307. (a) It shall be the duty of every stockyard owner 
and market agency to establish, observe, and enforce just, 
reasonable, and nondiscriminatory regulations and practices 
in respect to the furnishing of stockyard services, and every 
unjust, unreasonable, or discriminatory regulation or 
practice is prohibited and declared to be unlawful. 


(b) It shall be the responsibility and right of every 
stockyard owner to manage and regulate his stockyard in a 
just, reasonable, and nondiscriminatory manner, to prescribe 
rules and regulations and to require those persons engaging 
in or attempting to engage in the purchase, sale, or 
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solicitation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or insure 
an efficient, competitive public market. Such rules and 
regulations shall not prevent a registered market agency or 
dealer from rendering service on other markets or in oc- 
casional and incidental off-market transactions. (7 U.S.C. 
208.) 


* * * 


Sec. 312. (a) It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device in 
connection with determining whether persons should be 
authorized to operate at the stockyards, or with the 
receiving, marketing, buying or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing or handling, in commerce, of livestock. 


(b) Whenever complaint is made to the Secretary by 
any person, or whenever the Secretary has reason to believe, 
that any stockyard owner, market agency, or dealer is 
violating the provisions of subdivision (a), the Secretary 


after notice and full hearing may make an order that he shall 
cease and desist from continuing such violation to the extent 
that the Secretary finds that it does or will exist. (7 U.S.C. 
213.) 


* kK * 


Sec. 401. Every packer or any live poultry dealer or 
handler, stockyard owner, market agency, and dealer shall 
keep accounts, records, and memoranda as fully and 
correctly disclose all transactions involved in his business, 
including the true ownership of such business. by 
stockholding or otherwise. Whenever the Secretary finds 
that the accounts, records, and memoranda of any such 
person do not fully and correctly disclose all transactions 
involved in his business, the Secretary may prescribe the 
manner and form in which such accounts, records, and 
memoranda shall be kept, and thereafter any such person 
who fails to keep such accounts, records, and memoranda in 
the manner and form prescribed or approved by the 
Secretary shall upon conviction be fined not more than 
$5,000, or imprisoned not more than three years, or both. (7 
U.S.C. 221.) 
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* * * 


Sec. 403. When construing and enforcing the provisions of 
this Act, the act, omission, or failure of any agent, officer, or 
other person acting for or employed by any packer or any live 
poultry dealer or handler, stockyard owner, market agency, 
or dealer, within the scope of his employment or office, shall 
in every case also be deemed the act, omission, or failure of 
such packer or any live poultry dealer or handler, stockyard 
owner, market agency, or dealer, as well as that of such 
agent, officer, or other person. (7 U.S.C. 223.) 


PERTINENT REGULATIONS 


§ 201.44 Marketing agencies and licensees to render prompt 
accounting for purchases on order. Each market agency and 
licensee shall, promptly following the purchase of livestock 
or live poultry on a commission or agency basis, transmit or 
deliver to the person for whose account such purchase was 
made, or his duly authorized agent, a true written account of 
the purchase showing the number, weight, and price of each 
kind of animal purchased, or the weight and price of each 
kind of live poultry purchased, the names of the persons from 
whom purchased, the date of purchase, the commission and 
other lawful charges, and such other facts as may be 
necessary to complete the account and show fully the true 
nature of the transaction. (9 C.F.R. 201.44.) 


CONCLUSIONS 


The issue hgre is whether respondent is responsible for the acts 
of its employees in the preparation of purchase invoice recaps 
which contained false information relating to the average cost per 
hundredweight of cattle sold by respondent and purchased by 
Vann-Roach. A corollary question is whether furnishing such 
information to Vann-Roach violates the Act. 


The main thrush of respondent’s defense appears on the second 
page of its brief and reads as follows: 


“Thompson, an employee of the complaining party, Vann-Roach, asked 
two employees on different occasions to prepare recap sheets and insert 
some information that both of these parties knew to be incorrect. The 
evidence further shows that attached to the incorrect information was data 
which would show that the recap sheets which had the incorrect in- 
formation were in error so with each transaction we have the means 
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whereby any person would determine that the recap sheets were in error. 

The evidence further shows that no officer of the Respondent had any 

knowledge that this was being done.” 

We believe that the acts of the employees were within the scope 
of their employment for which respondent is responsible. 
Respondent cannot avoid responsibility for the acts of its em- 
ployees by asserting a lack of knowledge about its employees 
posting incorrect information on the recaps. Respondent had a 
duty to buyers to assure them that the information furnished was 
correct — or at least not intentionally misstated. We are not 
concerned here with inadvertent errors, but with the deliberate 
posting of erroneous information by respondent’s employees at 
the suggestion of Thompson. 


The Court of Appeals for the District of Columbia Circuit 
approached a question concerning the scope of an agent’s 
authority to waive the grounds an insurance company had for 
avoiding the policy in this way: 

“While a corporation may, within limits, bound the authority of officers 
and agents to make contracts, waivers or representations, whether 
promissory or of fact, it cannot disable itself entirely to receive information 
or notice of facts affecting its interests, as the clause depriving all agents 
of such power attempts to do. Otherwise it would become an incorporeal 
being, not only “‘invisible, intangible, existing only in the contemplation of 
the law,’’ but one legally deaf and blind as well. There is no such legal 
creature.’’ Prudential, Ins. Co. v. Saxe, 134 F.2d 16, 31 (CA D.C. 1943). 


Here too respondent is not “legally deaf and blind’’ to the 
actions of its employees. Employees are subject to supervision 
and regulation by their employer, and employers should exercise 
control over their employees and agents. 


The accountability of a market agency and dealer for its em- 
ployees is provided for in section 403 of the Act (7 U.S.C. 223), 
supra. 

Since the Act is remedial legislation, it is to be construed 
liberally in accord with its purpose to prevent economic harm to 
producers and consumers. Stafford v. Wallace, 258 U.S. 495, 521 
(1922); Bruhn’s Freezer Meats of Chicago, Inc. v. United States 
Department of Agriculture, 438 F.2d 1332, 1336 (CA 8, 1971); 
Swift & Company v. United States, 393 F.2d 247, 253 (CA 7, 
1968); Safeway Stores, Inc. v. Freeman, 369 F.2d 952, 956 (CA 
D.C., 1966); Bowman v. United States Department of 
Agriculture, 363 F.2d 81, 85 (CA 5, 1966). Such purpose could not 
be accomplished if ‘‘persons” subject to the Act could avoid 
liability merely because the illegal actions were those of their 
employees or agents. 
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The Supreme Court in connection with the authority of federal 
agents, has stated that: 

“The fact that the agents did not have actual authority for the procedure 

they employed does not affect liability. There is an area, albeit a narrow 

one, in which a government agent, like a private agent, can act beyond his 


actual authority and yet within the scope of his employment. . . .” 
Hatahley v. United States, 351 U.S. 173, 180-181 (1956). 


Early cases under the Act established that an employer could 
be held responsible for the illegal acts of its employees even 
though the employer did not know of such illegal acts and was not 
negligent in failing to know them. Hence, the illegal acts were 
found to be ‘‘within the scope of employment”’ of such employees. 
In re C. E. Odell & Company, 3 A. D. 645, 648 (1944); In re Union 
Stock Yard Company, 3 A. D. 649, 651 (1944). Strict ac- 
countability of a person subject to the Act has been applied to the 
record keeping requirements under the Act. “[A ] registrant may 
delegate the task of keeping proper books and records but he 
cannot delegate the responsibility for failure to do so.’”’ In re 
Victor Koenig, 24 A. D. 12138, 1221 (1965). 


As indicated in the findings of fact respondent does not employ 
an office manager, no individual is in overall charge of respond- 
ent’s record keeping, and responsibility for overall supervision of 
the record keeping has not been delegated by its officers. 
Respondent’s president had the record keeping provisions of the 
Act brought to his attention both in person and by letter on 
several occasions prior to the making and issuance of the false 
recaps, and he was personally aware of the requirements of the 
Act concerning records. However, he never discussed these 
requirements with any of respondent’s employees prior to the 
spring of 1973 (Tr. pp. 12-13). 


In regard to the documents which were issued by respondent to 
Vann-Roach no section-of the Act, including section 401, requires 
that a purchase invoice or any other similar document be issued. 
The only specific document required to be issued by the 
regulations is a scale ticket which is required by section 201.49 of 
the regulations (9 C.F.R. 201.49). 


What the Act and the regulations require is that a market 
agency, selling on commission, furnish buyers a full and correct 
accounting which fully explains the true nature of the transaction. 
This would include the types of information that respondent 
furnished on its purchase invoices and recaps. See section 201.44 
of the regulations supra. Section 201.43(a) of the regulations (9 
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C.F.R. 201.43(a)) employs similar language concerning the ac- 
counting to be furnished for the sale of livestock, while section 
201.50 of the regulations (9 C.F.R. 201.50) concerns the retention 
and disposition of records. These regulations are the major ones 
dealing with accounts and records to be kept under the Act. They 
were promulgated to accomplish the objective of section 401 of the 
Act, i.e., to require that persons subject to the Act keep such 
accounts, records and memoranda as fully and correctly disclose 
all their transactions. Their purpose was not to detail each specific 
document and each and every entry thereon which a registrant 
under the Act must make. 


Section 401 of the Act is an important and essential means by 
which the purposes of the Act are accomplished. A regulatory 
agency must be informed as to the business of those subject to 
regulation if it is to successfully perform its assigned function. 
Hyatt v. United States, 276 F.2d 308, 312 (CA 10, 1960); In re 
Lufkin Livestock Exchange, Inc., 27 A.D. 596, 610-611 (1968), 
appeal dismissed, Lufkin Livestock Exchange, Inc. v. United 
States Department of Agriculture, 27 A.D. 1370 (CA 5, 1968). As 
stated in In re Nolan E. Poovy, Jr., 27 A.D. 1512, 1518-1519 
(1968), the failure by persons subject to the Act “ to keep 
proper records and accounts operates to conceal violations of the 
Act and to mislead enforcement officials so that the enforcement 
of the Act is seriously hampered and frustrated.” 


Copies of the recaps upon which respondent’s employees made 
false and incorrect entries, were retained by respondent and made 
a part of its accounts and records. The retention of such recaps 
containing false and incorrect entries by a market agency and 
dealer under the Act is a violation of section 401 of the Act. 


Respondent asserts however that it furnishes recaps only at its 
option where requested by the buyer, and that it does not itself 
use the recaps for any purpose. The record evidence shows 
however that when recaps were prepared for Vann-Roach, the 
freight charges and commission were not shown on the purchase 
invoices but were listed on the recap as well as the total weight of 
the livestock purchased, and their total cost. By making the 
recaps part of its records, respondent has failed to keep accounts, 
records and memoranda that fully and correctly disclose all 
transactions involved in its business subject to the provisions of 
the Act and, therefore, is in violation of section 401 of the Act. In 
re Lufkin Livestock Exchange, Inc., supra; In re Boone Livestock 
Company, Inc., supraat 499; In re J. W. Moore, 26 A. D. 546, 
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555 (1967); In re Arnold Fairbank, supra; In re Glover Livestock 
Commission Company, 30 A. D. 179, 186 (1971), modified and 
aff'd, Glover Livestock Commission Co. v. Hardin, 454 F.2d 109 
(CA 8, 1972), rev’d, 411 U.S. 182 (1973). 


Respondent also asserts that the erroneous average cost per 
hundredweight figures on the recaps were calculated figures, 
whose error could be ascertained from the correct figures (cost and 
weight) contained on the purchase invoices attached to the recaps. 
Vann-Roach’s immediate interest however was in connection with 
the average cost figures upon which it based its estimates to 
customers and instructed its buyers. Vann-Roach requested the 
recaps from respondent, including all the information contained 
thereon and had every reason to expect such information to be 
correct. 


In addition the issuance by respondent of false recaps which 
were submitted to Vann-Roach violates section 312(a) of the Act. 


Previous cases have held that the issuance of sales invoices 
showing false and incorrect weights constitutes an unfair and 
deceptive practice in violation of section 312(a) of the Act. In re 
Boone Livestock Company, Inc., 27 A. D. 475, 498 (1968); In re 
Arnold Fairbank, 27 A.D. 1371, 1382 (1968), aff'd, Fairbank v. 
Hardin, 429 F.2d 264 (CA 9, 1970), cert. den., 400 U.S. 943 
(1970). Even if Vann-Roach suffered no actual harm, as is con- 
tended here, proof of a particular injury is not required. It is a 
duty of a regulatory agency to prevent potential injury by 
stopping unlawful practices in their incipiency. In re Nolan E. 
Poovey, Jr., 27 A.D. 1512, 1520 and cases cited therein. Actual 
damage to another is not the test as to whether the Act has been 
violated. In re W. I. Bowman, 23 A.D. 1074, 1087 (1964), aff’d, 
Bowman v. United States Department of Agriculture, supra. 
Findings of fact 6, 14, and 16 show that the issuance of recaps 
containing false and incorrect entries carries a potential harm to 
Vann-Roach and other order buyers similarly situated. 


All of the contentions of the parties have been reviewed in the 
light of the record evidence and it is concluded that respondent 
has violated Sections 312(a), 307, and 401 of the Act and section 
201.44 of the regulations issued pursuant to the Act. 


Accordingly the order proposed by complainant, which appears 
appropriate in the circumstances of this proceeding, is issued 
herein. 
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ORDER 


1. Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


a. making, or causing to be made, false or incorrect purchase 
invoice recaps or any other false documents in connection 
with livestock transactions in commerce; 


. entering into or participating in any arrangements, 
agreements, schemes or understandings for the purpose of 
deceiving persons selling or purchasing livestock, in com- 
merce, or aiding or abetting any other person in deceiving 
sellers or purchasers of livestock, in commerce; and 


c. making, or causing to be made, false or incorrect purchase 
invoice recaps or any other false documents a part of the 
accounts and records of any person subject to the Act. 


Respondent shall prepare and keep accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in respondent’s business as a dealer and market agency 


subject to the Act, including purchase invoice recaps which 
disclose, fully and correctly, all information relating to the 
purchase of livestock. 


2. This Order shall become effective on the sixth day after the 
decision and order become final. 


3. Pursuant to the amended Rules of Practice governing 
proceedings under the Packers and Stockyards Act, this decision 
and order become final without further procedure 35 days after 
service hereof, unless appealed to the Secretary by a party to the 
proceeding within 30 days after service, as provided in Sections 
202.16 and 202.18 of the Amended Rules of Practice published in 
the Federal Register of August 20, 1973 (38 F.R. 22379). 


(No. 15,871) 


In re Equity Co-opERATIVE Livestock SALES ASSOCIATION, and 
PropuceErR OrpErR Buyers, Inc. P&S Docket No. 4894. Decided 
June 6, 1974. 
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Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations in connection with their operations as 
a dealer and market agency under the Act with respect to false and incorrect 
prices and weights and additional profits or losses resulting therefrom as 
found herein. Respondent Equity is suspended as a registrant under the 
Act for a period of seven (7) days, as stated in the order herein. 


John E. Ford, for complainant. 
Glenn R. Quale, Baraboo, Wisc., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on January 9, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an amended answer in which they 
admitted the jurisdictional allegations of the complaint, denied 
the allegation set forth in paragraph I(b) of the complaint, alleged 
the fact to be that respondent Producer Order Buyers, Inc. was 
dissolved by an act of the Board of Directors of Respondent 
Equity Co-operative Livestock Sales Association on November 
20, 1973, neither admitted nor denied the remaining allegations, 
and consented to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent, except as otherwise specifically noted in 
the order. Complainant has recommended that the order con- 
sented to by the respondents be issued. 


FINDINGS OF FACT 


1. A.(1) Equity Coop Livestock Sales Association, hereinafter 
referred to as respondent “‘Equity’’, is a corporation organized 
and existing under the laws of the State of Wisconsin with its 
principal place of business located at Baraboo, Wisconsin, and its 
mailing address at Baraboo, Wisconsin. 


(2) Respondent “Equity” is, and at all times material 
herein was: 
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(a) Engaged in the business of conducting and 
operating stockyards at Eau Claire, Bonduel, Johnson Creek, 
Reedville, Richland Center, Ripon, Sparta and Stratford, all in 
Wisconsin and all posted stockyards under the Act, hereinafter 
referred to as the stockyards; 


(b) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyards; and 


(c) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce under the trade 
name “‘Equity Livestock Auction Market’’. 


B. Producer Order Buyers, Inc., hereinafter referred to as 
respondent ‘‘Producer”’, a corporation organized under the laws of 
the State of Wisconsin, is no longer in existence. Said corporation 
was duly dissolved by an act of the Board of Directors of Equity 
Cooperative Livestock Sales Association on November 20, 1973, 
and the Articles of Dissolution were duly filed in the office of the 
Secretary of State for the State of Wisconsin and in the office of 
the Register of Deeds for Sauk County, Wisconsin, as required by 
law. 


2. Respondent ‘‘Equity”’ permitted respondent ‘‘Producer’’, its 
wholly-owned subsidiary organization, under the direction, 
management and control of its officers, managers and employees 
during the period of May 11, 1972, through November 20, 1972, 
and at divers other times, to purchase calves in commerce for 
various other persons, either directly or through agents, at 
respondent “‘Equity’s’”’ posted stockyards as well as at other 
locations. In billing to such persons for said calves, respondent 
‘Producer’ purportedly charged such persons on the basis of 
respondent ‘‘Producer’s’”’ purchase prices and weights plus $1 a 
head buying commission, when in truth respondent ‘‘Producer”’ 
accounted and collected from their customers for such livestock on 
the basis of false and incorrect prices and false and incorrect 
weights from which respondents received additional profits or 
losses from the price and weight changes as follows: 
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Date of Equity Market No. of Amount of 
Purchase Where Purchased Head Purchase 
(1972) 

5/18 Johnson Creek 7 $ 502.67 
5/22 nei 19 1,347.48 
7/6 meee? 42 3,093.20 
11/20 aye 26 1,766.10 


CONCLUSIONS 


By reason of the facts set forth in findings of fact two herein, 
respondent ‘‘Equity” has wilfully violated section 312(a) of the 
Act, and section 201.44 and 201.55 of the regulations (9 CFR 
201.44 and 201.55). 


By reason of the facts set forth in findings of fact three herein, 
respondent “Equity” has wilfully violated section 312(a) of the 
Act, and sections 201.47, 201.57, and 201.60 of the regulations (9 
CFR 201.47, 201.57, and 201.60). 


Inasmuch as respondent “Equity’”’ has consented to the 
issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent Equity Co-operative Livestock Sales Association, 
its successors, officers, directors, agents, and employees, directly 
or through any corporate or other device, in connection with 
respondent’s operations as dealer or market agency, shall cease 
and desist from: 


1. Failing to transmit or deliver the persons for whom pur- 
chases are made on a commission basis a written account of the 
true number, weight, and price of each kind of animal purchased, 
as well as such other facts as may be necessary to complete the 
account and show fully the true nature of the transaction; 


2. Issuing invoices, bills, statements, or other accounts in 
connection with the purchase on commission or sale in commerce 
of livestock on a weight basis which fail to show the accurate and 
true weights of the livestock. 


3. Selling livestock in commerce at an agreed amount or 
purchasing for an agreed ‘‘commission” or buying charge and 
billing for or collecting additional amounts in the form of price or 
weight mark-ups in such transactions; and 
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4. Selling livestock in commerce on the basis of false and in- 
correct weights. 


Respondent Equity Co-operative Livestock Sales Association 
shall cease and desist from permitting its owners, officers, agents, 
employees, and its subsidiary organizations, from buying for 
speculative resale livestock which has been consigned to 
respondent ‘‘Equity’”’ for sale on a commission basis, without 
disclosing on the accounts of sales issued to the consignor the 
nature of the relationship existing between respondent ‘‘Equity”’ 
and such buyers. 


Respondent shall keep accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in its 
business under the Act, including, among other things, sales 
invoices, accounts of purchases, and buyers’ bills showing true 
and correct weights. 


Respondent “‘Equity’”’ is suspended as a registrant under the 
Act for a period of seven days, provided however, that such 
suspension shall be applicable only with respect to its market 
operations at Johnson Creek, Wisconsin. Such order shall have 


the same force and effect as if entered after full hearing and shall 
be effective on the sixth day after service upon Respondent except 
that the suspension of the registration of ‘‘Equity’’ shall become 
effective on June 24, 1974. 


(No. 15,872) 


In re Ropert G. Sorensen d/b/a Monett SALE Company. P&S 
Docket No. 4911. Decided June 7, 1974. 


Consent order — Cease and desist 
Respondent has consented to the issuance of a cease and desist order against 


him for violating the Act and regulations for failing to fully comply with the 
bonding requirements thereof. 


Rodney Streff, for complainant. 
Tom W. Cardin, Cassville, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on February 26, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. Com- 
plainant has also recommended that respondent not be suspended 
as a registrant under the Act, because respondent is now in 
compliance with the bonding requirements of the Act and the 
regulations. 


FINDINGS OF FACT 


1. (a) Robert Sorensen, hereinafter referred to as _ the 
respondent, is an individual doing business as Monett Sale 
Company with his principal place of business located at Monett, 
Missouri 65808. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
Monett Sale Company, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce afid as a market 
agency to sell livestock in commerce on a commission basis. 


2. One of the surety bonds which respondent maintained to 
secure the performance of his livestock obligations under the Act 
was terminated on October 12, 1973. Respondent was notified by 
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certified mail on or about August 22, 1973 of such termination 
date and was informed that if he continued his livestock 
operations after October 12, 1973 without proper bond coverage 
as required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondent has engaged in the business 
of a market agency selling livestock on a commission basis in 
commerce without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


3. Based on the volume of business reported in his annual 
report as a market agency during the period January 1, 1972, 
through December 31, 1972 respondent was required under the 
Act and the regulations, to increase from $12,000 to $14,000 the 
amount of bond or bond equivalent maintained to secure the 
performance of his market agency obligations. Respondent was 
notified by certified mail on or about November 7, 1973, that if he 
continued his livestock operations without adequate bond 
coverage as required under the Act and the regulations, he would 
be in violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondent has continued to engage in 
the business of a market agency, selling livestock in commerce on 
a commission basis, without filing and maintaining the additional 
reasonable bond coverage or its equivalent as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.39 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
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reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,873) 


In re Dotp Packinc Company, Inc. P&S Docket No. 4952. Decided 
June 11, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations by engaging in unfair and improper 
practices in connection with its cooperative advertising plan, including 
promotional allowances absent relationship to the advertised plan, the 
offering of money or gifts, and the making of brokerage commission absent 
lawful brokerage services. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on May 9, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
violated the Act. 


Respondent has filed an Answer in which it admits the 
jurisdictional allegations of the Complaint and Notice of Hearing 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seg.) and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondent. 
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Complainant has recommended that the Cease and Desist Order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Dold Packing Company, Inc., hereinafter referred to as 
respondent, is a corporation with its principal place of business 
located at 421 East 21st St., Wichita, Kansas 67214. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of manufacturing and preparing meats for 
sale in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in the course and conduct of its business as a 
packer, has been, and is now, engaged in competition with other 
corporations, partnerships, individuals, and/or associations in 
the preparation, sale and distribution, in commerce, of meat and 
meat food products. 


3. Respondent, on the basis of a purported cooperative ad- 
vertising plan, has made regular payments to a wholesale food 
dealer named The Fleming Company, hereinafter referred to as 
Fleming, for many years, especially for the period of on or about 
November 4, 1971, through on or about May 16, 1973. Said 
payments were made for purported advertising and promotional 
services rendered with regard to certain of Fleming’s private label 
products. The payments which were made during the 
aforementioned time period amounted to a total of $19,151.75. 
This sum was paid in 38 payments which were made to the 
Fleming staff office in Topeka, Kansas. Respondent, not- 
withstanding the fact that it had other customers who competed 
with Fleming with regard to these private label products did not 
provide these promotional allowances to them. Further, 
respondent paid for these alleged promotional services not- 
withstanding the fact that the promotional allowances paid by 
respondent had little or no relationship to the cost or approximate 
cost of the service provided by Fleming. Rather, said payments 
were made by respondent for the purpose of inducing and in- 
fluencing Fleming to maintain and/or increase the volume of meat 
and meat food products it purchased from respondent. The 
following is a partial schedule of the above-mentioned payments 
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which were recorded as ‘‘market promotion’’ expenses on 
respondent’s books and records, which were made by respondent 
to Fleming during the aforementioned period. 


Date of 

Payment Check No. Amount 
12/7/71 8395 $ 904.76 
1/7/72 8656 1,140.28 
5/8/72 9910 534.98 
7/6/72 10491 222.47 
9/13/72 11151 796.05 
11/29/72 11950 81.62 
1/22/73 12526 616.85 
3/9/73 13085 368.78 
5/1/73 13684 722.98 


4. Respondent, during the period of on or about July 31, 1970, 
through or on about June 13, 1973, made regular weekly 
payments to Affiliated Food Stores, hereinafter referred to as 
Affiliated, of Dallas, Texas. These payments were made in fur- 
therance of a purported cooperative advertising plan. The 
payments made during the aforementioned period amount to a 
total of $33,567.82 consisting of 110 payments. Respondent paid 
for these alleged services notwithstanding the fact that the 
promotional allowances paid by respondent had little or no 
relationship to the cost or approximate cost of the. services 
provided by Affiliated. Rather, said payments were made by 
respondent for the purpose of including and influencing Affiliated 
to maintain and/or increase the volume of meat and meat food 
products it purchased from respondent. The following is a partial 
schedule of payments, which were recorded as ‘market 
promotion”’ expenses on respondent’s books and records which 
were made by respondent to Affiliated during the aforementioned 
period. 


Date of Affiliated Invoice Check No. Amount 
Payment Number 

11/15/72 21131 11791 $220.00 
12/1/72 21135 11977 220.00 
12/15/72 21141 - 21142 12150 440.00 
1/5/73 22561 12363 220.00 
1/23/73 22567 - 22570 12532 440.00 
2/13/73 22582 12802 220.00 
3/19/73 23809 - 23810 - 23811 13188 660.00 
3/30/73 23821 13316 220.00 
4/24/73 23832 13562 220.00 
5/15/73 24829 - 24830 - 24831 13819 660.00 


5. Russell Pyburn, hereinafter referred to as Pyburn, was at all 
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times material herein an employee of Fleming. At Fleming he was 
the Meat Merchandiser for the Houston, Texas division. Pyburn, 
as the Meat Merchandiser, was engaged in conducting his em- 
ployer’s meat and meat food products procurement for the stores 
in his division, which included the selection of suppliers. During 
the period of on or about February 26, 1970, through on or about 
November 4, 1971, Pyburn was paid a total of 22. payments by 
respondent without the knowledge or consent of Fleming, 
amounting to $19,641.80. Said payments were charged to 
‘“‘market promotion’? on respondent’s books and_ records. 
Respondent paid said employee for these alleged services not- 
withstanding the fact that said employee was not the customer; 
but rather, Fleming, the employer, was the customer. Rather, 
said payments were made by respondent for the purpose of in- 
ducing and influencing said employee to purchase meat and meat 
food products on behalf of his employer from respondent. 
Following is a partial schedule of payments made to Russell 
Pyburn by respondent during the aforementioned period. 


Date Shipments Check No. Amount 
4/2/70 February 4-25, 1970 2059 $ 849.65 
6/4/70 April 1-29, 1970 2562 540.78 
7/28/70 June 1 - July 1, 1970 3038 822.44 
11/16/70 October 1-30, 1970 3910 1,168.58 
1/18/71 November 1970 4394 1,268.60 
1/18/71 December 1970 4395 1,531.71 
3/24/71 February 1971 4966 1,084.76 
5/26/71 April 1971 6458 1,049.67 
8/16/71 June 1971 7217 1,333.15 
9/29/71 July 1971 7698 1,158.04 
11/4/71 September 1971 8068 1,126.99 


6. Respondent, during the period of on or about June 13, 1972, 
through on or about June 1, 1973, made payments to Alice 
Pyburn, the wife of Russell Pyburn, in consideration of ad- 
vertising and promotional activities allegedly conducted by her. 
Respondent made 15 payments amounting to $6,500. Said 
payments were made without the knowledge or consent of 
Fleming. Respondent paid Mrs. Pyburn for these alleged services 
notwithstanding the fact that Mrs. Pyburn was not the customer; 
but rather, Fleming was the customer. Further, while Mrs. 
Pyburn was paid for said services, said payments were recorded 
on respondent’s books and records as constituting payments for 
brokerage services. Respondent recorded these payments as 
brokerage notwithstanding the fact that no brokerage services 
were rendered by Mrs. Pyburn. Rather, said payments were made 
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by respondent for the purpose of inducing and influencing Mrs. 
Pyburn’s husband, the Meat Merchandiser for Fleming’s 
Houston, Texas division, to purchase meat and meat food 
products on behalf of his employer from respondent. Following is 
a partial schedule of payments made by respondent to Mrs. 
Pyburn during the aforementioned period. 


Date Check No. Amount 
6/13/72 10242 $ 250.00 
7/28/72 10718 250.00 
8/22/72 10932 250.00 
10/11/72 11480 875.00 
12/4/72 11986 500.00 
1/23/73 12552 500.00 
3/21/73 13225 500.00 
5/4/73 13723 750.00 


7. Kenneth D. Harlow, hereinafter referred to as Harlow, was 
at all times material herein an employee of Fleming. He was the 
Meat Merchandiser for the Wichita division of The Fleming Foods 
Company. Harlow, as the Meat Merchandiser for this division, 
was engaged in conducting his employer’s meat and meat food 
products’ procurement operations, including the selection of 
suppliers. 


8. Respondent, during the period of on or about February 11, 
1971, through on or about February 8, 1972, made payments to 
Mary K. Harlow, the wife of Kenneth D. Harlow, for alleged 
advertising and promotional services conducted by her. During 
the aforementioned period, respondent paid Mrs. Harlow a total 
of three payments amounting to $4,538.71. These payments were 
made and recorded on respondent’s books and records as com- 
pensation for ‘“‘market promotions” allegedly rendered by Mrs. 
Harlow. Said payments were made without the knowledge or 
consent of Fleming. Respondent paid Mrs. Harlow for these 
alleged services notwithstanding the fact that Mrs. Harlow was 
not the customer; but rather, Fleming was. Rather, said 
payments were made by respondent for the purpose of inducing 
and influencing Mrs. Harlow’s husband, the Meat Merchandiser 
for Fleming’s Wichita division, to purchase meats and meat food 
products on behalf of his employer from respondent. Following is 
a schedule of payments made by respondent to Mary K. Harlow 
during the aforementioned period. 

Date Check No. Amount 
2/11/71 4674 $ 983.00 


7/2/71 6768 1,254.96 
2/8/72 8999 2,300.75 
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9. Respondent, on or about May 2, 1973, paid M. Mullinix, the 
wife of John Mullinix who is a meat buyer in the Los Angeles area 
for Market Basket, a division of the Kroger Co., Cincinnati, Ohio, 
the sum of $1,124.05. Said payments, which were made without 
the knowledge or consent of Market Basket or of Kroger, were 
based on one-half cent per pound of respondent’s product sold to 
Market Basket during March and April 1973. During those 
months respondent shipped approximately 224,911 pounds of 
ham to Market Basket. Said payments were made to M. Mullinix 
to cover brokerage services with regard to said shipments not- 
withstanding the fact that no brokerage services were rendered by 
her. Further, respondent recorded said payments on its books and 
records as constituting compensation for promotional services 
notwithstanding the fact that M. Mullinix was not the customer; 
but rather Market Basket was. Rather, said payments were made 
by respondent for the purpose of inducing and influencing her 
husband, John Mullinix, to purchase meats and meat food 
products on behalf of his employer from respondent. 


10. Respondent, during the period from on or about November 
4, 1971, through on or about May 16, 1973, was engaged in selling 
meats to Fleming. In connection with such operations, respond-. 
ent, without the knowledge or consent of Fleming, gave two gift 
certificates of substantial value to, or for the benefit of, two 
employees of Fleming who were engaged in conducting their 
employer’s meat and meat food products procurement operations, 
including the selection of suppliers. Said gift certificates were 
given by respondent for the purpose of inducing and influencing 
said employees to purchase meat and meat food products on 
behalf of their employer from respondent. 


11. Respondent, during the period of on or about December 7, 
1971, through on or about June 13, 1973, was engaged in selling 
meat and meat food products to Affiliated. In connection with 
such operations, respondent on or about January 30, 1973, 
without the knowledge or consent of Affiliated, gave gift cer- 
tificates of substantial value to, or for the benefit of, employees of 
Affiliated who were engaged in conducting their employer’s meat 
and meat food products procurement operations, including the 
selection of suppliers. Said gift certificates were given by 
respondent for the purpose of inducing and influencing said 
employees to purchase meat and meat food products on behalf of 
their employer from respondent. 


12. Respondent, during the period from on or about November 
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4, 1971, through on or about May 16, 1973, was engaged in selling 
meat and meat food products to Fleming. In connection with such 
operations, respondent, without the knowledge or consent of 
Fleming, did make substantial expenditures for items such as 
airline tickets, motel rooms, etc. on behalf of or for the benefit of 
employees of Fleming who were engaged in conducting their 
employer’s meat and meat food products procurement operations, 
including the selection of suppliers. Said expenditures were made 
by respondent for the purpose of inducing and influencing said 
employees to purchase meat and meat food products on behalf of 
their employer from respondent. 


13. Respondent, during the period from on or about December 7, 
1971, through on or about June 13, 1973, was engaged in selling 
meat and meat food products to Affiliated. In connection with 
said operations, respondent, without the knowledge or consent of 
Affiliated, made substantial expenditures on items such as 
lodging, meals, etc. on behalf of or for the benefit of employees of 
Affiliated who were engaged in conducting their employer’s meat 
and meat food products procurement operations, including the 
selection of suppliers. Said expenditures were made by respondent 
for the purpose of inducing and influencing said employees to 


purchase meat and meat food products on behalf of their employer 
from respondent. 


14. The following table represents the expenditures made by 
respondent on behalf of or for the benefit of employees of Fleming 
and Affiliated. Expenditures found in this table pertain to 
paragraphs 12 through 13 above. 
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CONCLUSIONS 


By reason of the facts alleged in paragraphs 2 through 14 
herein, respondent has violated sections 202(a), 202(b) and 202(e) 
of the Act (7 U.S.C. 192(a)(b) and (e)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, Dold Packing Company, Inc., its officers, 
directors, agents and employees, directly or through any cor- 
porate or other device in or in connection with the sale and 
distribution in commerce of meat or meat food products, shall 
cease and desist from: 


1. Entering into, continuing, cooperating in, or carrying out 
any cooperative advertising plan whereby promotional payments 
or services are rendered by respondent without providing and 
making available said plan to all those customers who compete 


with each other in the resale of respondent’s product of like grade 
and quality. 


2. Entering into, continuing, cooperating in, or carrying out 
any cooperative advertising plan wherein there is little or no 
relationship between the promotional allowances paid by 
respondent and the cost or approximate cost of the service 
provided by the customer. 


3. Entering into, continuing, cooperating in, or carrying out 
any agreement, arrangement, or understanding with any officer, 
agency or employee of any customer or prospective customer 
which involves the giving or offering by respondent of any money, 
or any gift of more than nominal value to or for the benefit of any 
such officer, agent, or employee based upon or related to the 
purchase of meats or meat food products by such customer or 
prospective customer from respondent. 


4. Making or causing to be made promotional allowance 
payments to parties who are not its customers or who are not 
acting as bona fide intermediaries actually providing promotional 
services on its behalf. 


5. Making brokerage commission payments to anyone in 
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connection with its sale of meats and meat food products in 
commerce, unless lawful brokerage services are actually rendered 
by the recipient of such commissions. 


The Order shall become effective on the first day after service 


thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,874) 


In re Livestock MARKETING DEVELOPMENT Company, Inc. P&S 
Docket No. 4614. Decided June 11, 1974. 


Custodial account for shippers’ proceeds — misuse of — False and incorrect 

weights — billing and collecting on the basis of — Accounts and records — 

false and incorrect — Drafts — use of to float funds between custodial and 
special accounts 


Where respondent misused its custodial account, billed and collected on the basis 
of false and incorrect weights and purchase prices, made false and incorrect 
entries a part of its accounts and records, and by various other actions as 
found herein, respondent violated the Act and regulations. 


Unfair and improper practices — permitting purchases and sale of consigned 

livestock — dividing unlawful profits with unregistered broker — extending 

credit to dealers and other buyers of livestock — purchasing own consigned 
livestock for sale for own account 


Where respondent engaged in and carried out the unfair and improper practices 
found herein, respondent violated the Act and regulations. 


Wilfulness factor 


Where respondent ignored its stipulation and agreement that it would cease and 
desist from the violative practices complained of and made no changes in 
its procedures and operations, its violations were wilfull. 


Flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and the 
regulations as found herein, respondent is suspended as a registrant under 
the Act for a period of thirty (30) days. 


Hugh A. Stowe, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by the 
filing of a complaint on January 12, 1972 by the Administrator of 
the Packers and Stockyards Administration of the United States 
Department of Agriculture. 


The complaint alleges the belief that the respondent has wilfully 
violated the provisions of the Act and the regulations 
promulgated thereunder, while doing business subject to the 
jurisdiction of the Act during the month of November 1969, in 
that it failed to properly maintain and use its custodial account for 
shippers’ proceeds by using funds in such account for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds due shippers; they 
failed to deposit in its custodial account proceeds of consigned 
livestock collected or received from the purchasers of such con- 
signed livestocks subsequent to the sale date, but instead, 
deposited such proceeds from such sales in its ‘‘special account’’; 
they withdrew funds from his Custodial Account for various 
purposes of its own and various purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
due shippers, including the financing of some of its dealer pur- 
chases. The complaint further alleges that the respondent per- 
mitted an auctioneer-employee to purchase consigned livestock 
for his own account; that it failed to notify and disclose to various 
of its customers that their purchase orders on a commission basis 
had been filled wholly or in part with livestock owned and con- 
signed by the respondent; that it failed to submit to consignors 
full, true and correct accountings for sale of their livestock; that it 
sold livestock for its own account under assumed names; that it 
issued false and incorrect accounts of sales showing various 
assumed names for respondent as sellers; that it caused the 
Oregon State Department of Agriculture to issue false and in- 
correct buying inspection certificates by information it furnished; 
that it employed and used the services of a person during a period 
when such persons registration under the Act was under 
suspension; and that it failed to keep accounts, records, and 
memoranda that fully and correctly disclosed all transactions 
involved in its business as a market agency and as a dealer. 


By reason of these allegations the respondent is charged with 
wilfully violating Sections 304, 307, 312(a) and 401 of the Act (7 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 784 


U.S.C.'205, 208, 213(a) and 221), and regulations promulgated 
under the Act in 9 CFR 201.40, 201.41, 201.42(a)(c)(d) and (f), 
201.43, 201.44, 201.57, 201.60(a), and 201.81. 


In its answer, the respondent denied any reason to believe that 
it had wilfully, or otherwise, violated the Act or the regulations 
thereunder, requested an oral hearing and alleged that it was the 
owner of the posted stockyard facilities at Ontario, Oregon and 
Weiser, Idaho, in which it engaged in the business of selling 
livestock as a market agency, that it bought and sold livestock for 
its own account but denied that it bought livestock on a com- 
mission basis. The answer further generally and specifically 
denied the allegations of the complaint relating to financial 
matters and affirmatively alleged the admittance of proper 
financial balances and the employment and use of a line of credit 
through its bank which provided a ‘‘financial balance of its bank 
accounts at all times in a margin of compliance with the Act and 
regulations greater than they specified’. The remainder of the 
allegations of the complaint were denied by the respondent in his 
answer. The respondent then affirmatively requested a fair and 
impartial inquiry and determination of the motivation and basis 
for ‘‘unlawful, unfair and unjustly discriminatory action of the 


Packers and Stockyards Administration contrary to _ the 
provisions of Section 312 of the Act.” 


Jerome S. Ducrest and Richard S. Wentzell of the Office of the 
General Counsel, United States Department of Agriculture, 
Washington, D.C., appeared as attorneys on behalf of the 
complainant. C. T. ‘‘Tad’’ Sanders, Kansas City, Missouri, at- 
torney, appeared on behalf of the respondent. 


A prehearing conference was held in Washington, D.C., before 
the undersigned Administrative Law Judge on May 11, 1972 and 
continued in Ontario, Oregon on June 28, 1972. The oral hearing 
was held in Ontario, Oregon, on June 28, 1972 and continued 
through June 30, 1972, when it was recessed prior to completion. 
It was resumed in Ontario, Oregon, on January 10 and concluded 
on January 11, 1973. Witnesses were called and testified and 
exhibits reintroduced by the complainant and the respondent. 
Complainant introduced some 625 exhibits, and the respondent 
introduced 2. Respondent’s exhibits were typewritten com- 
putations made by Morgan Beck, Secretary-Treasurer and 
Business Manager of the respondent corporation. The exhibits 
were received and entered in evidence without objection although 
Mr. Beck became deceased in September 1972, because of an 
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illness which had been the basis for delay in resuming the 
previously recessed hearing. 


PERTINENT AND APPLICABLE LAW 


The pertinent sections of the Packers and Stockyards Act of 
1921, as amended, allegedly violated by the respondent herein, 
are as follows: 


“Sec. 304. All stockyard services furnished pursuant to 
reasonable request made to a stockyard owner or market 
agency at such stockyard shall be reasonable and non- 
discriminatory and stockyard services which are furnished 
shall not be refused on any basis that is unreasonable or 
unjustly discriminatory: Provided, That in any State where 
the weighing of livestock at a stockyard is conducted by a 
duly authorized department or agency of the State, the 
Secretary, upon application of such department or agency, 
may register it as a market agency for the weighing of 
livestock received in such stockyard, and upon such 
registration such department or agency and the members 
thereof shall be amenable to all the requirements of this Act, 


and upon failure of such department or agency or the 
members thereof to comply with the orders of the Secretary 
under this Act he is authorized to revoke the registration of 
such department or agency and to enforce such revocation as 
provided in section 315 of this Act.” 


“Sec. 307. (a) It shall be the duty of every stockyard 
owner and market agency to establish, observe, and enforce 
just, reasonable, and nondiscriminatory regulations and 
practices in respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful. 


““(b) It shall be the responsibility and right of every 
stockyard owner to manage and regulate his stockyard in a 
just, reasonable, and nondiscriminatory manner, to prescribe 
rules and regulations and to require those persons engaging 
in or attempting to engage in the purchase, sale, or 
solicitation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or insure 
an efficient, competitive public market. Such rules and 
regulations shall not prevent a registered market agency or 
dealer from rendering service on other markets or in oc- 
casional and incidental off-market transactions.”’ 
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“Sec. 312. (a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons 
should be authorized to operate at the stockyards, or with 
the receiving, marketing, buying or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing or handling, in commerce, of livestock.”’ 


“Sec. 401. Every packer or any live poultry dealer or 
handler, stockyard owner, market agency, and dealer shall 
keep such accounts, records, and memoranda as fully and 
correctly disclose all transactions involved in his business, 
including the true ownership of such business by 
stockholding or otherwise. Whenever the Secretary finds 
that the accounts, records, and memoranda of any such 
person do not fully and correctly disclose all transactions 
involved in his business, the Secretary may prescribe the 
manner and form in which such accounts, records, and 
memoranda shall be kept, and thereafter any such persons 
who failed to keep such accounts, records, and memoranda in 
the manner and form prescribed or approved by the Secretary 
shall upon conviction be fined not more than $5,000, or 
imprisoned not more than three years, or both.”’ 


Pertinent regulations under the Packers and Stockyards Act 
applicable to this case are contained in the following sections of 
said regulations: 


“§ 201.40 Marketing agencies or licensees not to use 
shippers’ proceeds or funds received for purchases on 
commission for own purposes through “bank float’ or 
otherwise. No market agency or licensee engaged in selling or 
buying livestock or live poultry on a commission or agency 
basis shall use shippers’ proceeds or funds received for the 
purchase of livestock or live poultry on order for purposes of 
its own either through recourse to the so-called ‘‘float”’ in the 
bank account in which the proceeds or funds are deposited or 
in any other manner, except as provided in § 201.42. 


“§ 201.41 Market agencies and licensees to make faithful 
and prompt accounting to consignors or shippers or other 
interested persons of whom they have knowledge. No market 
agency or licensee shall make such use or disposition of funds 
in its possession or control as will endanger or impair the 
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faithful and prompt accounting for and payment of such 
portion thereof as may be due the consignor or shipper of 
livestock or live poultry or other persons having an interest 
therein of which interest such market agency or licensee has 
knowledge. 


“*§ 201.42 Custodial accounts for trust funds. 
(a) Payments for livestock or poultry purchases are trust 
funds. Each payment made by a livestock or poultry buyer to 
a market agency or licensee is a trust fund until such market 
agency’s or licensee’s custodial account has been paid in full 
in connection with such purchase and funds deposited in 
custodial accounts are also trust funds. This is the case under 
either the net proceeds or gross proceeds method of main- 
taining the custodial account referred to in paragraph (c) of 
this section 


(c) Deposits in Custodial Accounts. Before the close of the 
next banking business day after consigned livestock or live 
poultry is sold, the market agency or licensee shall deposit in 
its custodial account the proceeds from the sale of consigned 
livestock or live poultry that are collected or received on the 


day of sale, and an amount equal to the proceeds receivable 
from the sale of consigned livestock or live poultry that are 
due from (1) the market agency or licensee; (2) any owner, 
officer, or employee of the market agency or licensee; or 
(3) any buyer to whom the market agency has extended 
credit. On or before the third day following the sale of 
consigned livestock or live poultry (or the next banking 
business day after the third day if such third day is a non- 
banking business day), the market agency or licensee shall 
deposit in the custodial account an amount equal to all the 
proceeds receivable from the sale of consigned livestock or 
live poultry, whether or not such proceeds have been 
collected or received by the market agency or licensee. In lieu 
of the foregoing, any market agency or licensee may adopt, 
and thereafter continuously follow, a ‘‘net method’’ for 
making deposits in its custodial account. Under the ‘‘net 
method”’ the market agency or licensee shall, before the close 
of the next banking business day after livestock or live 
poultry is sold, deposit an amount equivalent to the proceeds 
of the sale of consigned livestock or live poultry less 
marketing charges due the market agency or licensee. 


(d) Withdrawals from custodial accounts. The custodial 
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account referred to in paragraph (b) of this section shall be 
drawn on only for payment of the net proceeds to the con- 
signor or shipper, or such other person or persons who the 
market agency or licensee has knowledge is entitled thereto, 
to pay all legal charges against the consignment of livestock 
or live poultry which the market agency or licensee may, in 
its capacity as agent, be required to pay for and on behalf of 
the consignor or shipper, and when the account is not kept on 
a net proceeds basis, to obtain therefrom the sums due the 
market agency or licensee as compensation for its services.” 


““(f) Accounts and records. Every market agency and 
licensee shall keep such accounts and records as will at 
all times disclose the handling of the funds in the custodial 
account referred to in paragraphs (b) and (e) of this section, 
including without limitation, such accounts and records as 
will at all times disclose the names of the consignors and the 
amount due and payable to each from funds in the Custodial 
Account for Shippers’ Proceeds, and the name of the prin- 
cipals, from whom funds have been received in the capacity 
of buyer for such principals, the amount of funds received 
from such principals, and the amount paid on behalf of such 
principals from funds in the Custodial Account for Buyers’ 
Funds.” 


‘201.43 Payment and accounting for livestock and live 
poultry. (a) Market agencies and licensees to make prompt 
accounting and transmittal of net proceeds. Each market 
agency shall, before the close of the next business day 
following the sale of any livestock consigned to it for sale, 
transmit or deliver to the consignor or shipper of the 
livestock, or his duly authorized agent, in the absence of any 
knowledge that any other person, or persons, has any in- 
terest in the livestock, the net proceeds received from the sale 
and a true written account of such sale, showing the number, 
weight, and price of each kind of animal sold, the name of the 
purchaser, the date of sale, the commission, yardage, and 
other lawful charges, and such other facts as may be 
necessary to complete the account and show fully the true 
nature of the transaction. Each licensee, acting as a broker, 
factor, or commission merchant, shall, before the close of the 
next business day following the sale of live poultry consigned 
to it for sale, transmit or deliver to the consignor or shipper 
of the live poultry, or his duly authorized agent, in the ab- 
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sence of any knowledge that any other person, or persons, 
has any interest in the live poultry, the net proceeds received 
from the sale and a true written account of such sale showing 
the number of pounds and the price of each kind of poultry 
sold, the date of sale, the name of the purchaser, the com- 
mission, and other lawful charges, and such other facts as 
may be necessary to complete the account and show fully the 
true nature of the transaction. 


(b) Purchasers to pay promptly for livestock. Each 
packer, market agency, or dealer purchasing livestock shall, 
before the close of the next business day following the 
purchase of livestock and the determination of the amount of 
the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, 
unless otherwise expressly agreed between the parties before 
the purchase of the livestock. Any such agreement shall be 
disclosed in the purchaser’s records and on the accountings 
or other documents issued by the purchaser relating to the 
transaction. 


(c) Purchasers to promptly reimburse agents. Each 
packer, market agency, or dealer who utilizes or employs an 
agent to purchase livestock for him, shall, in transactions 
where such agent uses his own funds to pay for livestock 
purchased on order, transmit or deliver to such agent the full 
amount of the purchase price before the close of the next 
business day following receipt of notification of the payment 
of such purchase price, unless otherwise expressly agreed 
between the parties before the purchase of the livestock. Any 
such agreement shall be disclosed in the records of the 
principal.” 


““§ 201.44 Market agencies and licensees to render prompt 
accounting for purchases on order. Each market agency and 
licensee shall, promptly following the purchase of livestock 
or live poultry on a commission or agency basis, transmit or 
deliver to the person for whose account such purchase was 
made, or his duly authorized agent, a true written account of 
the purchase showing the number, weight, and price of each 
kind of animal purchased, or the weight and price of each 
kind of live poultry purchased, the names of the persons from 
whom purchased, the date of purchase, the commission and 
other lawful charges, and such other facts as may be 
necessary to complete the account and show fully the true 
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nature of the transaction.” 


“201.57 Livestock sold at auctions; purchases from 
consignments. (a) No market agency engaged in selling 
consigned livestock at auction shall permit its owners, of- 
ficers, agents, or employees to purchase livestock from 
consignments for resale for their own speculative accounts, 
nor shall it permit its owners, officers, agents, or employees 
to enter into any agreements, relationships, or associations 
with other parties whereby such owners, officers, agents, or 
employees shall share, directly or indirectly, in profits 
realized from resale of livestock purchased out of con- 
signments; nor shall such market agency permit auctioneers 
or weighmasters, or other employees performing duties of 
comparable responsibility in connection with the actual 
conduct of auction sales by the market agency, to purchase 
livestock out of consignments for any purpose for their own 
account. This shall not preclude employees of the market 
agency, whose duties in connection with the selling of 
livestock by auction do not involve the making of deter- 
minations or decisions directly affecting the interests of 
consignors, from purchasing livestock from consignments for 
their own accounts for purposes other than speculative 
resale, provided all such purchases are made by such em- 
ployees bidding openly and competitively at auction against 
other buyers and, on the accounts of sale issued, disclosure is 
made to the consignors concerned of the relationship of the 
buyers to the market agency. 


(b) No market agency engaged in selling livestock at 
auction shall weigh livestock from its consignments to a 
dealer account it maintains except when necessary to protect 
the legitimate interests of consignors and then only after 
having complied with the requirements of § 201.59. 
Whenever consigned livestock is offered for sale at auction 
and is bought by the market agency, or by any person in 
whose business the market agency has a financial interest, 
the name of the buyer shall be publicly announced by the 
market agency at the conclusion of the transaction with 
respect to such livestock and the accounts of sales furnished 
the consignors concerned shall disclose the information 
required by § 201.47. The provisions of this section shall not 
preclude bona fide owners or consignors of livestock from 
exercising such rights as are conferred on them by the laws of 
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the State in which the auction market is located relating to 
sales of livestock at auction. 


‘*§ 201.60 Consignments on commission; sale of 
livestock. (a) Consignments on commission; officer, agent, 
or employee of consignee not to purchase from. No market 
agency or licensee, except as provided in § 201.57, shall sell 
any consigned livestock or live poultry to any owner, officer, 
agent, or employee of the market agency or license for his 
own account, or enter, or permit any such owner, officer, 
agent, or employee, to enter, into any agreement, 
relationship, or association with anyone whereby such 
market agency or licensee, or any owner, officer, agent, or 
employee thereof, shares in the profits realized from the 
resale of livestock or live poultry purchased from a con- 
signment of such market agency or licensee: Provided, That 
the provisions of this paragraph shall not be construed to 
prohibit any market agency or licensee from selling con- 
signed livestock or live poultry to its wholly-owned sub- 
sidiary if such transaction is handled in compliance with the 
provisions of § 201.47.’’ 


“§ 201.81 Suspended registrants and persons whose 
licensee have been suspended or revoked. No stockyard 
owner, packer, market agency, dealer, or licensee shall 
employ any person who has been suspended as a registrant or 
whose license has been suspended or revoked, to perform 
activities in connection with livestock or live poultry trans- 
actions in commerce during the period of such suspension or 
revocation: Provided, That the provisions of this section 
shall not be construed to prohibit the employment of any 
person who has been suspended as a registrant until such 
time as he demonstrates that he is no longer insolvent or 
until such time as he obtains the bonds required under the 
Act and regulations. No such person shall be employed, 
however, until after the expiration of any specified period of 
suspension contained in the order of suspension.” 


FINDINGS OF FACT 


After careful consideration of the entire record including the 
proposed Findings of Fact submitted by each of the parties, and 
based upon that evidence determined to be most creditable and 
persuasive, and upon the admissions and stipulations of the 
parties, the reasonable inferences drawn therefrom, and the 
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pertinent and applicable law, we make the following specific 
findings of fact. 


1. The Livestock Market Development Company, hereinafter 
referred to as the respondent, is a corporation organized under the 
laws of the State of Oregon and doing business as Ontario 
Livestock Commission Company, Ontario, Oregon, and Weiser 
Livestock Commission Company at Weiser, Idaho. Its principal 
places of business are at Ontario, Oregon, and Weiser, Idaho, and 
its mailing address is Post Office Box 7, Ontario, Oregon. 


2. Respondent is, and at all times material herein was, engaged 
in the business of conducting and operating the Ontario Livestock 
Commission Company stockyard at Ontario, Oregon, and the 
Weiser Livestock Commission Company Stockyard at Weiser, 
Idaho, each of which were posted stockyards under the Act, 
and hereinafter collectively referred to as the Stockyards. 


3. Respondent is, and at all times material herein was, engaged 
in the business of selling livestock on a commission basis at the 
stockyards; buying livestock on a commission basis at the 
stockyards and at various other places in commerce; and buying 
and selling livestock for its own account in commerce. 


4. Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a market agency 
and as a dealer to buy and sell livestock in commerce. 


5. Respondent, during the month of November 1969, had and 
maintained three separate bank accounts in the First National 
Bank of Oregon, Ontario Branch, Ontario, Oregon, hereinafter 
referred to as the Ontario Bank, a custodial account for ‘‘shippers’ 
proceeds’, hereinafter referred to as the ‘‘custodial account’, a 
‘“‘special account’’, a “general account’’. 


6. Respondent’s disbursements from both its custodial and its 
special accounts were made by drafts which when presented to the 
respondent’s bank were picked up or bought by checks drawn on 
such accounts in such sum as would cover all the overdrafts 
presented that day. Generally, one check was issued to cover all 
such drafts presented for payment that day. 


7. Respondent, during the 1969-1970 period had an unsecured 
revolving loan line of credit of $150,000 to $200,000 with the 
Ontario Bank. Under the terms of the line of credit arrangement, 
respondent could borrow up to the said maximum amount for a 
period of up to 14 days. The line of credit arrangement was 
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subject to termination by the Ontario Bank at any time. This line 
of credit also was the basis on which the Bank gave immediate 
deposit credit of the amount of drafts deposited in the custodial or 
special accounts of the respondent rather than withhold deposit 
credit until the drafts were honored and collected. 


8. Respondent, during the month of November 1969, had not 
adopted and was not following either a ‘‘gross proceeds method”’ 
or a ‘“‘net proceeds method” of maintaining its custodial account. 
Respondent deposited proceeds received from the sale of con- 
signed livestock at Ontario and Weiser on the day of the Ontario 
sales in its custodial account; however sales proceeds received 
after “‘sales day”’ were deposited to its special account. Payments 
to consignors of sales proceeds from the sale of their livestock 
were made by drafts drawn on the custodial account. 


9. Respondent as of November 14, 21 and 28, 1969, each of 
which dates was a Friday, had shortages in shippers’ proceeds 
funds in its custodial account amounting on said dates to over 
$239,000, $159,000, and $104,000, respectively, resulting from 
the total of outstanding drafts against the custodial account on 
said dates exceeding the total sums of that day’s bank balances, 


all deposits intransit, a $50,000 time certificate of deposit, and 
any proceeds receivable, if such there were of record. 


10. Respondent failed to deposit in its custodial account an 
amount equal to the proceeds receivable from the sale of certain 
consigned livestock to buyers by the third day after the stockyard 
sales on November 11, 18, and 25, 1969, each of which date was a 
Tuesday. When subsequently deposited, said proceeds from many 
of the sales were deposited to the special account instead of the 
custodial account as required by regulation § 201.42. For 
example, payments from eight buyers of consigned livestock at 
the sale of November 11, totaling $27,142.33; from nine buyers at 
the sale of November 18, totaling $31,460.52; and from 17 buyers 
at the sale of November 25 totaling $60,229.80 were not deposited 
until November 17, 24, and December 1, 1969, respectively, and 
then were deposited to the respondent’s special account instead of 
the custodial account. 


11. Respondent during the month of November 1969 failed to 
deposit in its custodial account proceeds from the sale of con- 
signed livestock collected or received from the purchasers of such 
livestock subsequent to the sale date, but instead deposited such 
proceeds from such sales in the respondent’s special account. For 
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example, respondent deposited shippers’ proceeds in its special 
account on November 14, 1969 in the amount of $66,792.94; on 
November 17, $78,294.17; on November 21, $67,101.89; on 
November 24, $66,123.94; and on December 1, 1969, $60,229.82. 


12. Respondent during the month of November 1969, on various 
dates, withdrew funds from its custodial account for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds due shippers. For 
example, on November 13, 1969, and in similar transactions on 
other dates, the respondent withdrew $482,777.57 from its 
custodial account, of which the sum of $84,636.97 was a part, 
which latter sum was for feeder cattle bought in a country 
transaction to fill a purchase order, for which the purchaser was 
billed, a draft drawn on him and proceeds deposited in respond- 
ent’s special account. And on November 28, 1969, respondent 
withdrew $421,900 and on December 1, 1969, withdrew 
$251,348.85 from its custodial account of which the sum of 
$160,000.00, the total of two notes to the Ontario Bank for 
operations loans to the respondent was a part. 


In such dealer and order buying operations, respondent 


correctly and properly paid for its country purchases of livestock 
by drafts drawn on its special account and, correctly and properly 
deposited the payments made by the principals for whom it had 
filled purchase orders, or by purchases of its dealer-livestock, in 
said special account. However, respondent, notwithstanding the 
payment for such livestock already had been received and such 
payment deposited in the special account, or loans had been 
obtained from the Ontario bank and the loan funds deposited in 
said account, withdrew funds from its custodial account by 
custodial account drafts in amounts equivalent to the loans, or the 
cost of livestock purchased for and used on orders, and deposited 
such custodial funds in the special account. 


When drafts withdrawing funds from the custodial account in 
said manner were presented to the Ontario bank, respondent 
issued custodial account checks payable to the Ontario bank to 
pick up and pay such custodial drafts. On some of such occasions, 
when there were insufficient funds in either account, or both of the 
accounts combined, to cover all of the drafts issued in payment for 
livestock and presented to such bank for payment, or additional 
funds were needed for its dealer and order buying operations, 
funds were borrowed from the Ontario bank under the said “‘line of 
credit’’ arrangement between the Ontario bank, and respondent, 
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and the loan funds were deposited in the special account, together 
with shippers’ proceeds received by respondent on days other 
than its ‘‘sale days’’. 


13. Respondent, during the month of November 1969, floated 
funds between the custodial and special accounts as described in 
Finding of Fact No. 12, by using drafts instead of checks drawn 
directly on the two accounts. Payment of such drafts was deferred 
one day from the time the drafts were received by the Ontario 
bank by the use of the Ontario bank’s “‘city cash collection ac- 
count” which gave respondent an extra day, or more, of time in 
which to honor the drafts by then drawing checks upon the ac- 
counts to pay for the drafts. For example, on November 28, 1969, 
respondent had a beginning bank balance in its custodial account 
of $245,415.60 and $590.14 in shippers’ proceeds with which to 
pay a $400,000.00 draft. That day respondent, with a beginning 
bank balance of $15,631.06 in its special account issued two drafts 
on the special account in the amount of $416,792.67 and 
$52,716.56 and a proceeds check in the amount of $590.14 or a 
total amount of $470,100.19, which respondent deposited in the 
custodial account. On that same said day, respondent picked up 
and paid the said custodial account draft of $400,000.00, together 
with other items totaling $421,900.44, with custodial account 
Check No. 111, in the amount of $421,900.44. It also deposited in 
its special account the other custodial account draft in the amount 
of $207,439.69 and other funds including another bank loan in the 
amount of $100,000.00, totaling $400,406.77. The said custodial 
account draft of $207,439.69, the other portion of the special 
account summary which together with the said $400,000.00 
portion made up respondent’s special account summary of 
November 25, which summary included $160,000.00 borrowed 
from the Ontario bank and already deposited to the special ac- 
count, $110,000.00 deposited on November 25, and $50,000.00 
deposited on November 21. The summary also included that 
$89,835.54 collected from a livestock buyer which had been 
deposited to the special account on November 21. On Monday, 
December 1, 1969 respondent picked up and paid said custodial 
account draft of $207,439.69 together with other items totaling 
$251,348.85. 


14. Respondent, at the stockyards, on several dates during the 
months of November and December permitted Hardy Ward, 
auctioneer-employee of the respondent, to purchase for his own 
account livestock consigned to respondent for sale on a com- 
mission basis in eleven separate transactions. Said Hardy Ward, 
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sold the livestock purchased for his own account, out of con- 
signments at Ontario and Weiser in the transactions above 
referred to at the Treasurer Valley Livestock Auction, Inc., 
stockyard, usually at a substantial profit and usually within two 
days after they had been purchased from respondent’s con- 
signments. 


15. Respondent at the Ontario Livestock Commission Company 
stockyard during October, November and December, 1969 and 
January 1970 in filling orders for the purchase of livestock on a 
commission basis for various persons, purchased its own 
livestock, which had been consigned to said stockyard buyers by 
respondent for sale for its own account, and failed to notify and 
disclose to its principals that their orders had been filled, wholly 
or in part, with livestock owned and consigned by respondent. 


16. Respondent at the stockyard during the months of October, 
November, December 1969 and January 1970, in connection with 
the sales of livestock on a commission basis, in account to the 
consignors for the sale of their livestock, failed to transmit or 
deliver to said consignors full, true and correct accounts of such 
sales in that respondent issued and submitted to them accounts of 
sales showing initials, numerals, nicknames, or initial or named 
numerals designations as the purchasers of the livestock instead 
of the true and correct names of the purchasers, copies of which 
incomplete and incorrect amounts of sale were made a part of 
respondent’s accounts and records. 


17. Respondent during the November 1969 - January 1970 
period, regularly and consistently purchased livestock in country 
transactions, the various stockholders, officers and employees, 
including Earl Bassford, Donald ‘‘Don’’ Hutsell, Fred Hess, Jim 
Pope, Leslie ‘‘Les’’ Ward, Walter Jenkins, Lon Chisholm, Joe 
Van Lith, Norman Sitz, Fred Curry, Chet Marrs, and Sam 
Buxton and consigned most of its livestock to its Ontario 
stockyard for sale on a commission basis. Respondent regularly 
and consistently purchased the sum of such respondent owned 
livestock, to fill purchase orders on a commission basis, to some of 
the same employees and recorded such purchases and sales 
transactions in trading accounts usually designated by the names 
of such employees. 


For example, in one of several such transactions respondent on 
October 30, 1969 purchased 129 heifers and steers from A. 
Douglas Chambers, III, of Fossil, Oregon, for a total amount of 
$16,084.12 and paid Chambers said amount by special account 
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draft No. 8829 signed by Walter Jenkins, an employee of the 
respondent. The livestock was consigned by respondent to its 
Ontario sale of November 4, 1969 and sold for its account under 
the name ‘“‘Doug Chambers”’, the name of the person from whom 
respondent purchased the livestock. Oregon Brand and In- 
spection records established that it was the same livestock. The 
livestock was sold though one animal had died, for a net total of 
$16,662.66, from which respondent subtracted $321.10 for freight 
and $5.00 for ‘‘combiotics’”’, or a total of $16,336.95, which 
amount was credited to respondent’s special account operations 
and its Jenkins trading account series. 


18. The Oregon State Department of Agriculture during the 
year 1969 was, and presently still is, registered with the Secretary 
to inspect livestock for brands, marks and other identifying 
characteristics for the purpose of determining ownership of said 
livestock. Through its assigned Brand Inspector employees 
during the 1969-1970 period, the Oregon State Department of 
Agriculture inspected livestock received for sale at licensed 
auction markets, including ‘‘Ontario’”’ that sometime prior to the 
sale of such livestock. Brand Inspection certificates were issued 
by the brand inspector on the “in inspection’’ and inspection 


memorandum certificates issued after the sale of the livestock for 
the benefit of the purchasers of such livestock. The Brand In- 
spector obtained the information concerning the names and 
addresses of consignors of the livestock, and the names of the 
purchasers of the livestock from the personnel of the auction 
market. 


19. Respondent, in connection with the receipt and sale of 
respondent owned consigned livestock at its Ontario stockyard 
during the November - December 1969 period caused the Oregon 
State Department of Agriculture, a registered market agency, to 
issue Oregon Brand Inspection certificates falsely and incorrectly 
showing assumed:names used by respondent in the sale of the 
livestock as the owner of such livestock instead of respondent, 
which assumed names were either the names of the persons from 
whom respondent had purchased the livestock, or the names of 
respondent employees who had purchased the livestock for 
respondent, copies of which were made a part of the accounts and 
records of the respondent. 


20. Respondent, in invoicing and billing the purchasers of its 
livestock which had consigned under assumed names instead of 
its own name, failed to disclose to the purchasers of such livestock 
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that respondent was the owner and consignor of the livestock. 
Instead, respondent, in billing the purchasers, issued billings and 
invoices showing the said assumed names as the sellers of the 
livestock instead of its own name. Copies of such false and in- 
correct billings and invoices were made a part of respondents 
accounts and records. 


21. Respondent, in commerce, on or about November 10, 1969, 
in connection with its livestock buying operations on a com- 
mission basis, purchased 45 mixed steers at $28.60 per hun- 
dredweight to fill a purchase order. Respondent marked up the 
price of the steers 50 cents per hundredweight and on or about the 
same date issued and submitted to the buyer a purchase invoice or 
account of purchase falsely and incorrectly showing such marked 
up price per hundredweight as the purchase price of said steers 
and collected from the buyer on said basis plus an agreed upon 
commission. Respondent made a copy of the false and incorrect 
invoice or account of purchase issued in connection with the said 
transaction a part of its accounts and records. In another trans- 
action on or about November 20, 1969, pursuant to an 
arrangement between respondent and an unregistered livestock 
broker and order-buyer, respondent engaged in a livestock 
purchasing operation whereby livestock was purportedly pur- 
chased for a buyer was billed on the basis of false and incorrect 
weights; respondent was paid on the basis of such false and in- 
correct billing and the profits from said transaction were divided 
between the respondent and the unregistered broker. On the same 
date respondent through one of its employees issued to the said 
broker a draft on the respondent in the amount of $1,000.00 with 
the notation “‘cable steers one half profit’’ on the face of said draft. 
Respondent retained $666.72 balance of the profit from said 
transaction. In another similar transaction on January 6, 1970, 
respondent issued various accountings reporting the sales of 
certain Charolois heifers and the purchase of some of such heifers 
by a buyer wherein the respondent charged and collected an 
additional sum to the regular selling commission in connection 
with its sale of said heifers and billed and collected from the buyer 
on the basis of a false and incorrect purchase invoice or account of 
purchase, overcharging the buyer a considerable amount and an 
addition to the actual cost of the heifers and an agreed upon 
commission. In such transaction the respondent turned over to its 
employee $826.14 as profit on the transaction. 


Respondent made a copy of other false and incorrect invoices 
and accounts of purchases issued in connection with purchase 
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transactions as alleged in the complaint, a part of its accounts and 
records. 


22. Respondent, during the period from November through at 
least December 22, 1969, employed Donald E. ‘‘Don” Hutsell, 
whose registration under the Act had been suspended by an order 
of the Judicial Officer of the Department of Agriculture issued on 
September 16, 1969, in P&S Docket No. 4195, ‘“‘for a period of 90 
days .. .”’. Said order was served on Hutsell on September 20, 
1969 and became effective on September 26, 1969. Not- 
withstanding such suspension of Hutsell’s registration and 
probition in § 201.81 of the regulations on the employment of 
suspended registrants, respondent employed said Donald E. 
Hutsell to perform livestock purchasing and selling operations in 
connection with livestock transactions in commerce during the 
period of such suspension. 


23. Respondent, during the period from November 1, 1969 
through January 31, 1970, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency, buying and selling 
livestock on a commission basis, and as a dealer, buying and 
selling livestock for its own account, in commerce, -including, 
among other things (1) copies of accounts of sale, accounts of 
purchase and invoices which showed the true and correct prices 
and weights at which livestock was purchased or sold by a 
respondent in commerce; (2) accounts of sale which showed the 
true and correct names of the purchasers of livestock; (3) ac- 
counts of purchase which showed the true and correct name of the 
consignors or shippers of livestock purchased; (4) scale tickets 
supporting weights of dealer livestock purchased or sold by 
respondent in commerce; (5) market support and trading 
registers setting out an accurate record of the number and weight 
of livestock bought, sold, or otherwise disposed of by respondent, 
in commerce, each business day, prices paid or received therefor, 
and charges made for services in connection therewith; 
(6) memoranda explaining and supporting drafts or checks issued 
in connection with livestock purchases or sales by respondent in 
commerce; (7) memoranda or accountings, or both, fully and 
correctly supporting purchases of livestock on commission and 
dealer livestock sales by respondent in commerce. 


24. Respondent, on August 21, 1967, entered into stipulation 
with complainant. Said stipulation was signed by Morgan Beck, 
secretary-treasurer of respondent and by Glenn G. Bierman, 
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Acting Administrator, Packers and Stockyards Administration, 
on September 1, 1967. 


Said stipulation stated that complainant had ascertained that 
respondent had engaged in certain acts and practices contrary to 
the provisions of the Act and the regulations and it was stipulated 
and agreed by respondent that said stipulation would ‘“‘be ad- 
missible as evidence of such facts and practices’”’ in any sub- 
sequent proceeding against it. 


It was further agreed and stipulated, among other things, that 
respondent, referred to in the stipulation as the ‘registrant’, 
during a specified period, (a) ‘‘failed to maintain and properly use 
its custodial account for shippers’ proceeds’; had ‘under- 
balances’”’ in the custodial account on two specified dates; ‘failed 
to promptly deposit proceeds received from the sale of consigned 
livestock to its custodial account in that registrant deposited such 
proceeds to its special account from which it drew varying 
amounts from time to time and deposited the same in said 
custodial accounts’’; “‘drew checks against said special account to 
pay for its market support purchases, to pay for its livestock 
purchases made on a dealer basis, to pay for livestock purchases 
of other dealers and to pay for its livestock purchases of cattle 
being fed by it on a commercial basis’’; “‘from deposits made to 
said special account in the form of checks representing the gross 
proceeds of the sale of consigned livestock”’; and ‘‘extended credit 
to dealers and other buyers of livestock and failed to deposit in its 
custodial account amounts equal to the proceeds receivable from 
the sale of consigned livestock that were not received by, or paid 
to, registrant promptly by such dealers or other buyers”; 
(b) ‘‘failed to show the true and correct name buyer of the 
livestock’”’ when accounting to consignors; (c) ‘‘made, or caused 
to be made, . . . Oregon Brand Inspection Certificates soliciting 
the names of persons from whom livestock was purchased by the 
registrant instead of the name of the registrant who owned the 
livestock’’; (d) ‘‘permitted its employed auctioneer, Hardy Ward, 
to purchase livestock consigned to the registrant for sale on a 
commission basis for his own account’’; (e) ‘“‘permitted Joe Van 
Lith, a registered dealer who is employed by the registrant as the 
sales manager of the Ontario stockyard, to purchase livestock 
from consignment under various designations for speculative 
resale’’; (f) ‘‘financed the dealer operations of stockholders and 
employees of registrant’’ financed and entered into an 
unregistered partnership with Earl Bassford and other employees 
of registrant and consigned livestock owned by the Bassford- 
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registrant partnership “in the names of the persons the livestock 
were purchased from instead of the actual name of the part- 
nership’’; (g) ‘‘consigned its own livestock . . . to its auction sales 
at the stockyards, used such livestock to fill its purchase orders, 
and issued to the buyers purchase invoices which failed to disclose 
the full, true and correct ownership of the livestock’’; (h) pur- 
chased livestock through Sitz and another officer, in a specified 
transaction and disposed of the livestock at a substantial profit 
which was divided between Sitz and the other officer, some of the 
livestock was sold ‘‘on commission” in the name of the person 
from whom the livestock was purchased for which the registrant 
collected selling commission and the balance used on a purchase 
order for which the principal was assessed a buying commission, 
and was informed that the livestock had been purchased for him 
on a commission basis. Various other specified operations and 
actions also were “stipulated to’’. 


It was still further stipulated and agreed that respondent was 
to ‘‘cease and desist’’ from the specified practices outlined above 
and that it “shall maintain an actual balance in its custodial 
account which together with the amount of its deposits, intransit 
and proceeds receivable, shall not be less than equal to its checks 
outstanding against said account’’, and that it would ‘‘maintain 
its custodial account in accordance with applicable current 
regulations’’. 


25. During the week of January 24, 1972, the Office of In- 
formation, United States Department of Agriculture, under the 
direction and with the consent of the Packers and Stockyards 
Administration caused to be prepared and distributed to the news 
media a certain ‘‘release”’ as alleged in respondent’s answer. 


26. The complainant did not, as alleged by the respondent, 
engage in a prolonged harrassment by the respondent by repeated 
examination and audit of respondent’s records, or act arbitrarily 
and capriciously in filing formal complaint against the respond- 
ent. 


In the preparation and distribution of a news release based on 
the complaint filed and served upon the respondent, it is our 
finding that said action by the complaint was a routine 
dissemination of information from a public record. 


27. Because of the flagrant and repeated actions of the 
respondent in the conduct of its business in a manner contrary to 
the provisions of the Act and of the Packers and Stockyards 
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regulations, and because said acts were the same or similar to 
violations which previously the respondent had admitted com- 
mitting and which it had agreed to cease and desist from doing, 
we find that said acts were willful violations of the Act and of the 
regulations promulgated thereunder. 


CONCLUSIONS 


Based upon the aforesaid Findings of Fact, which are supported 
by the overwhelming evidence of record, it is our conclusion that 
the respondent has willfully violated the provisions of the 
Packers and Stockyards Act, 1921, as amended and sup- 
plemented, and the regulations promulgated thereunder. 


The similarity of the proved violations charged in the complaint 
to those admitted and stipulated by the respondent as previously 
having been committed by it in 1966-1967, and the absence of any 
indication that such practices ever were discontinued in the 
meantime, and which violations the respondent agreed to cease 
and desist, are conclusive of the respondent’s knowledge that it 
was acting wrongfully and that the acts were done intentionally 
and with careless disregard of statutory requirements. Prohibited 
action under such circumstances are willful. (In re Benedict K. 
Goodman, 18 A.D. 1121 (1959); aff'd Goodwin v. Benson, 286, 
F.(2) 896, 20 A.D. (159 C.A. 7, 1961)(2nd).) 


In view of the finding and conclusion of willfulness, respond- 
ent’s contention that Sec. 558 of the Administrative Procedure 
Act limits the sanctions that may be applied by the Secretary is 
without foundation. 


Section 558 of the Administrative Procedures Act (5 U.S.C. 
558) reads as follows: 


“Sec. 558. Imposition of sanctions; determination of 
applications for licenses; suspension, revocation, and ex- 
piration of licenses. 


(a) This section applies, according to the provisions 
thereof, to the exercise of a power of authority, 


(b) A sanction may not be imposed or a substantive rule or 
order issued except within jurisdiction delegated to the 
agency and as authorized by law. 


(c) When application is made for a license required by law, 
the agency with due regard for the rights and privileges of all 
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the interested parties or adversely affected persons and 
within a reasonable time, shall set and complete proceedings 
required to be conducted in accordance with sections 556 and 
557 of this title or other proceedings required by law and 
shall make its decision. Except in cases of willfulness or 
those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or an- 
nulment of a license is lawful only if, before the institution of 
agency proceedings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts or 
conduct which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements .. .”’ 


It is our conclusion that the authority of the Secretary of 
Agriculture to invoke sanctions, including suspensions of 
operations, is beyond question where the violations are willful. As 
stated in the recent Supreme Court decision in Butz v. Glover 
Livestock Commission Company, 411 U.S. 182 (1973): 


“The Court of Appeals agreed that 7 U.S.C. 204 authorized the 
Secretary to suspend any registrant found in violation of the Act, that the 
suspension procedure here satisfied the relevant requirements of the 
Administrative Procedure Act, 5 U.S.C. 558, and that the evidence in- 
dicates that respondent acted with careless disregard of the statutory 
requirements and thus meets the test of willfulness. 454 F.(2) at 115’’. 


Respondent’s assertions that the testimony of complainant’s 
witnesses and the voluminous and detailed exhibits are mere 
conclusions and do not sustain the required burden of proof, is not 
well taken. The evidence in this case is based upon respondent’s 
own written records, detailed explanation of those records by 
witnesses, and by exhibits keyed to the allegations of the com- 
plaint and presented in an orderly and understandable and 
convincing manner. The rebuttal or contradiction by respondent 
of complainant’s evidence is minimal and ineffective, in view of 
the documentary evidence to the contrary. 


Respondent has failed to sustain its contentions that the 
Packers and Stockyards Administration has engaged in a 
prolonged harrassment of the respondent by the repeated 
examinations and audits of its records, and that the Packers and 
Stockyards Administration has acted arbitrarily and capriciously 
by filing the complaint against the respondent in this action. 


Respondent’s affirmative allegation that it maintained proper 
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financial balances and employed the use of a line of credit through 
its bank which provided a “financial balance of its bank accounts 
at all times in a margin of compliance with the Act and the 
regulations greater than they specified” is not sustained by the 
evidence. It is true the respondent maintained a line of credit with 
its bank in an amount of $150,000 to $200,000. Part of the 
arrangement in connection with that line of credit was that the 
bank would give immediate deposit credit to respondent’s ac- 
counts for drafts or checks deposited, eliminating any waiting 
period for payment and receipt of proceeds between the date of 
deposit and the time when checks might be drawn against the 
bank balances. But the bank did not automatically replenish 
respondent’s account when the amount of outstanding drafts of 
respondent were larger than respondent’s account balance. The 
respondent under such circumstances had to take affirmative 
action to borrow needed funds from the bank against its line of 
credit and deposit such funds to its account. This respondent did 
and there is no evidence that any of respondent’s drafts or checks 
were ever refused or returned for insufficient funds in its account. 
But in the process and manner of making use of its line of credit, 
respondent drew drafts and checks against its custodial account 
for purposes not authorized by the Packer and Stockyards 
regulations, deposited sales proceeds in its account other than the 
custodial account, and negated the margin of compliance it might 
otherwise had achieved by issuing drafts against one of its ac- 
counts, depositing the draft in its other account where immediate 
deposit credit would be given for it, then drawing a check against 
the first account to pay the draft and depositing a draft from the 
second account in the first account to help cover the amount of the 
check drawn in payment of the first draft. 


As is effectively argued by the complainant, the custodial 
account is a trust account whose primary purpose is to assure that 
producers and other consignors of livestock will get paid the 
proceeds from the sale of their livestock. Unless funds in the 
custodial account are being used improperly, or unless the market 
agency has either failed to put sales proceeds which it has received 
in the custodial account, or has failed to put in its own funds for 
market purchases, or unless the market agency has extended 
credit by failing to collect within the prescribed times for pur- 
chases by its officers, employees or any other buyer, or unless it 
has paid out of the trust accounts sums for its own purposes or for 
purposes not authorized by the regulations, there would be no 
shortage in the custodial account short of outright embezzlement 
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of shippers’ proceeds funds. 


It is recognized that shortages endanger the proper and prompt 
payment of sales proceeds to consignors. The fact that respondent 
may not have failed to pay any consignors the proceeds from sale 
of their livestock in the past is no excuse or justification for the 
shortages in the account on several dates in November and 
December of 1969. 


We conclude that the respondent willfully violated Sections 
304, 307 and 312(a) of the Act, and §§ 201.40, 201.41 and 201.42 
of the regulations, as charged by reason of the facts set forth in 
Findings of Fact 5 through and including 13 and No. 24. Not only 
did respondent have shortages and bank overdrafts in the 
custodial account on certain specified dates due to its failure to 
deposit in the custodial account monies equal to the proceeds 
receivable from the sales of consigned livestock within the time 
prescribed by regulations and its failure to deposit sales proceeds 
from the sale of consigned livestock collected from purchases in 
the custodial account instead of in its special account, but 
respondent utilized funds in the custodial account for purposes of 
its own and purposes other than those authorized by § 201.42 of 
the regulations. 


We conclude that respondent was fully aware of the provisions 
and requirements of the regulations with respect to the main- 
tenance of the custodial account and the requirements with 
respect to the deposit of sales proceeds and withdrawal of funds 
from the account. In 1967 the Packers and Stockyards Ad- 
ministration had ascertained that respondent had engaged in acts 
and practices of the same type and nature with respect to its 
custodial account as those charged in the complaint. Respondent 
agreed that this stipulation would be admissible as evidence of 
such facts and practices in any subsequent proceeding against it. 
It further stipulated and agreed that it would cease and desist 
from the specified acts and practices which included the ones 
complained of herein with respect to its maintenance of the 
custodial account and its handling and use of shippers’ proceeds. 
Notwithstanding its agreement, respondent ignored _ the 
stipulation and its agreement. There is no indication that it made 
any changes whatsoever in its procedures and operations. Ac- 
cordingly, the said violations are considered willful. 


We-conclude that respondent’s practices set forth in Findings of 
Fact 14, 15, 16, 19, 20, 21 also constituted willful violations of 
Sections 304, 307, 312(a) (7 U.S.C. 205, 208, 213(a)), and the 
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applicable regulations §§ 201.57 and 201.60(a) (9 CFR 201.57, 
201.66(a)), in the consigned livestock sales to its auctioneer; 
201.44 (9 CFR 201.44) in the failure to inform principals that the 
livestock purchased by respondent to fill their purchase orders 
were respondent-owned; 201.43 (9 CFR 201.43) in the failure to 
account properly to consignors; 201.44 in the failure to report the 
true and direct purchase price, or purchase weight, in order filling 
transactions; and 201.81 in employing a person, ‘‘Don’’ Hutsell, 
who has been suspended as a registrant, to perform activities in 
connection with livestock transactions, in commerce, during the 
period of such suspension. 


We conclude that by reason of its failure to keep accounts, 
records and memoranda that fully and correctly disclose all of its 
transactions in its business as a market agency and as a dealer, 
respondent violated Sec. 401 of the Act (7 U.S.C. 221) and 
§ 201.46 of the regulations (9 CFR 201.46). 


As regards the misuse of trust funds, fullness and accuracy of 
records, false accounting, weights and records, and suspension, it 
appears sufficient to cite the decisions of the Judicial Officer in In 
re W. I. Bowman, 23 A.D. 1074 (1964), aff'd, Bowman v. 
Department of Agriculture, 363 F.(2) 81, 25 A.D. 958 (C.A. 5, 
1966) and In re Arnold Fairbank, 27 A.D. 1371 (1968), aff’d. 
Fairbankv. Hardin, 29 A.D. 601 (C.A. 9, 1970). 


We conclude that respondent should be ordered to cease and 
desist from all the violations charged in the complaint. In ad- 
dition, in view of the respondent having been warned in 1967 that 
the same practices charged in the complaint here involved were 
considered violative of the Act and the regulations and the 
respondent having agreed to discontinue the practices but con- 
tinued to do the same things in much the same way, and because 
of the serious effects such violations may have in and upon the 
industry, we conclude that the respondent should be suspended 
for a period of thirty days as recommended by the agency com- 
plainant. 


We conclude also that the respondent should be ordered to keep 
such accounts, records, and memoranda as will fully and correctly 
disclose all transactions in its business under the Act. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
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employees, directly or through any corporate or other device, in 
connection with the respondent’s operations as a market agency, 
buying and selling livestock on commission, and as a dealer, 
buying and selling livestock, for its own account, in commerce, 
shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 


(2) making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


(3) financing purchases of livestock for its own account with 
shippers’ proceeds; 


(4) depositing proceeds from the sale of consigned livestock in 
bank accounts other than the custodial account for shippers’ 
proceeds; 


(5) failing to deposit in its custodial account for shippers’ 
proceeds within the times prescribed by subsection (c) of § 201.42 
of the regulations, amounts of money equal to the proceeds 
receivable from the sales of consigned livestock; 


(6) failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of § 201.42 of the 
regulations (9 CFR 201.42); 


(7) permitting auctioneers, weighmasters, ringman, or other 
persons engaged in the actual conduct of auction sales, to pur- 
chase livestock out of consignments for their accounts for any 
purpose; 


(8) filling orders for the purchase of livestock on a commission 
basis with its own livestock, or livestock-owned by its officers, 
employees, or principal stock owners without disclosing the true 
ownership of the livestock to the persons for whom order pur- 
chases are made; 


(9) failing to transmit or deliver to persons for whom purchases 
are made on a commission basis true and correct accounting of 
such purchase transactions; 


(10) issuing accounts of sales to consignors of livestock which 
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failed to show the true and correct names of the purchasers of the 
consigned livestock; 


(11) issuing documents in connection with the receipt or sale of 

livestock, in commerce, showing assumed, false or otherwise 
incorrect names as the consignors or sellers of livestock, or 
causing such documents to be issued; 


(12) participating in arrangements, agreements, or schemes 
which defraud persons selling or purchasing livestock, in com- 
merce, or aiding or abetting persons and defrauding sellers or 
purchasers of livestock in commerce; 


(13) participating in arrangements, agreements or schemes 
which impair the quality of its buying and selling services as a 
market agency; and 


(14) employing persons whose registrations under the Act have 
been suspended by the Secretary to perform livestock purchasing 
and selling operations in connection with livestock transactions, 
in commerce, during the periods of such suspensions. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency and as a dealer, including market 
support and trading registers setting out an accurate record of the 
number and weight of livestock bought, sold, or otherwise 
disposed of, in commerce, each business day, prices paid or 
received therefor, and charges made for services in connection 
therewith; scale tickets covering weights of dealer livestock 
purchased or sold by respondent, in commerce; copies of accounts 
of sale, accounts of purchase and invoices which showed the true 
and correct prices and weights at which livestock was purchased 
or sold by respondent, in commerce; memoranda explaining and 
supporting drafts or checks issued in connection with livestock 
purchases or sales by respondent, in commerce; and memoranda 
or accountings, or both, fully and correctly supporting purchases 
of livestock on commission and dealer livestock sales by 
respondent in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days and thereafter until it demonstrates that the 
deficit in its custodial account for shippers’ proceeds has been 
eliminated. 


When respondent demonstrates that the deficit in its custodial 
account for shippers’ proceeds has been eliminated, a sup- 
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plemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the thirty day suspension 
period. 


This Order shall become effective on the sixth day after the 
Order becomes final. * 


This Decision and Order become final without further 
proceedings thirty-five days after the service thereof unless 
appealed to the Secretary by a party hereto within thirty days 
after service as provided in §§ 202.16 and 202.18 of the amended 
Rules of Practice Governing Procedures under the Packers and 
Stockyards Act. 


(No. 15,875) 


In re CENTRAL Wisconsin Livestock, INc.and Date RANDALL. P&S 
Docket No. 4940. Decided June 17, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations, in connection with their accounts and 
records, misuse of proceeds of sale, their Custodial Account, and per- 
mitting purchase of consigned livestock. The individual respondent Dale 
Randall is suspended as a registrant under the Act for a period of 14 days. 


John E. Ford, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 12, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 


*The Decision and Order became final June 11, 1974. --Ed. 
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the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. A. Central Wisconsin Livestock, Inc., hereinafter referred 
to as the corporate respondent, is a Wisconsin corporation whose 
principal place of business is located at Augusta, Wisconsin 
54722. 


B. The corporate respondent is, and at all times material 
herein, under the direction, control, and management of Dale 
Randall, hereinafter referred to as the individual respondent, was: 


(1) engaged in the business of conducting and operating 
Central Wisconsin Livestock, posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 


(2) engaged in the business of selling livestock in 
commerce on a commission basis at the stockyards; and 


(3) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


C. The individual respondent, whose address is Route 1, 
Augusta, Wisconsin, 54722, at all times material herein was: 


(1) president, manager, and principal owner of the 
corporate respondent; 


(2) engaged in the business of buying and selling 
livestock for his own account and the account of D & D Calf 
Company; and 


(3) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account 
and for the account of D & D Calf Company. 


2. The corporate respondent, under the direction, control and 
management of the individual respondent, during the period April 
30, 1973, through September 27, 1973, failed to maintain and use 
properly its ‘‘Custodial Account for Shippers’ Proceeds’’ thereby 
endangering the prompt accounting therefor and payments of the 





CENTRAL WISCONSIN LIVESTOCK 813 
Cite as 33 A.D. 811 


portions thereof due the owners or consignors of livestock, in that: 


A. As of April 30, 1973, the corporate respondent had 
outstanding checks drawn on its ‘‘Custodial Account for Ship- 
pers’ Proceeds”’ in the amount of $123,885.89, and to offset said 
checks, cash in said bank account of $68,105.42, no deposits in 
transit, no proceeds on hand, and no current proceeds receivable, 
resulting in a deficiency of $55,780.47 in funds available to pay 
shippers’ proceeds. 


B. As of May 31, 1973, the corporate respondent had 
outstanding checks drawn on its ‘“‘Custodial Account for Ship- 
pers’ Proceeds’”’ in the amount of $54,948.63, and to offset said 
checks, cash in said bank account of $768.87, no deposits in 
transit, proceeds on hand of $38,590.31, and no current proceeds 
receivable, resulting in a deficiency of $15,589.45 in funds 
available to pay shippers’ proceeds. 


C. As of August 31, 1973, the corporate respondent had 
outstanding checks drawn on its ‘Custodial Account for Ship- 
pers’ Proceeds’’ in the amount of $44,909.91, and to offset said 
checks, cash in said bank account of $4,175.20, no deposits in 
transit, proceeds on hand of $10,642.37, and no current proceeds 
receivable, resulting in a deficiency of $30,092.34 in funds 
available to pay shippers’ proceeds. 


D. As of September 27, 1973, the corporate respondent had 
outstanding checks drawn on its ‘‘Custodial Account for Ship- 
pers’ Proceeds’’ in the amount of $32,462.04, and to offset said 
checks, cash in said bank account of $6,377.50, deposits in transit 
of $9,227.47, no proceeds on hand, and no current proceeds 
receivable, resulting in a deficiency of $16,857.07 in funds 
available to pay shippers’ proceeds. 


E. Such deficiencies were due to the corporate respondent’s 
failure to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds,’’ within the time prescribed by the regulations, an 
amount equal to proceeds receivable from sales of consigned 
livestock. 


3. The corporate respondent, under the direction, control, and 
management of the individual respondent, during the period of 
August 6, 1973, through September 18, 1973, used funds received 
as proceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remittance 
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of net proceeds to owners and consignors of livestock, and failed 
to maintain and use properly their “Custodial Account for 
Shippers’ Proceeds,” thereby endangering the prompt accounting 
therefor and payment of the portion thereof due the owners or 
consignors of livestock, in that: 


A. On August 6, 1973 and August 10, 1973, the respond- 
ents transferred $30,233.79 and $41,586.71 respectively, or a 
total of $71,820.50 of custodial funds in a financing arrangement 
to a dealer account maintained by the individual respondent who 
reimbursed the custodial account of the corporate respondent on 
August 10, 1973, by selling livestock he consigned to the cor- 
porate respondent in the amount of $58,586.71, as well as by a 
check on his bank account in the amount of $13,233.79. 


B. On August 14, 1973, the respondents transferred 
$30,387.43 of custodial funds in a financing arrangement to a 
dealer account maintained by the individual respondent who 
partially reimbursed the custodial account of the corporate 
respondent on August 16, 1973, by issuing to the custodial ac- 
count a check on his personal bank account in the amount of 
$10,387.43, which left a balance of $20,000 still owed by the in- 
dividual respondent. On August 17, 1973, the individual con- 
signed livestock to the corporate respondent, resulting in net 
proceeds due the individual respondent in the amount of 
$54,659.74, $20,000 of which was used to offset the remaining 
amount due him in the exchange as shown above, and $34,659.74 
of which was paid to the individual respondent on August 17, 
1973, by issuing two checks on the custodial account in the 
respective amounts of $25,422.12 and $9,237.61. 


C. On September 11, 1973, and September 14, 1973, the 
respondents transferred $35,723.18 and $35,276.82 respectively, 
or a total of $71,000.00 of custodial funds in a financing 
arrangement to a dealer account maintained by the individual 
respondent, who reimbursed the custodial account of the cor- 
porate respondent (1) by a check on September 13, 1973, on his 
bank account in the amount of $13,000.00, (2) by selling livestock 
he consigned to corporate respondent in the amount of 
$32,717.49, and (3) by a second check dated September 17, 1973, 
on his bank account in the amount of $25,282.51. 


4. The corporate respondent, under the direction, control, and 
management of the individual respondent, at the stockyard, on or 
about the dates set forth below, permitted its president, the in- 
dividual respondent, to purchase, for speculative resale, cattle 
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consigned to the corporate respondent for sale on a commission 
basis, as follows: 


Date No. of Head No. of Consignors Amount 
9-14-73 49 17 $11,090.01 
9-28-73 55 23 10,418.74 


5. The individual respondent, in connection with his business 
as a dealer, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business as a dealer under the Act in that the individual 
respondent failed to keep and maintain (1) a general ledger of 
accounts showing assets, liabilities, income, expenses, and net 
worth; (2) a cash receipts journal; (3) a daily record of livestock 
purchases and sales; and (4) a livestock inventory. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact two herein, 
the corporate respondent wilfully violated section 307 and 312(a) 
of the Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the 
regulations (9 CFR 201.42). 


By reason of the facts set forth in findings of fact three herein, 
the respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41, 
and 201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 


By reason of the facts set forth in findings of fact four herein, 
the respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208 and 213(a)) and section 201.57(a) of the 
regulations (9 CFR 201.57(a)). 


By reason of the facts set forth in findings of fact five herein, 
the individual respondent has violated section 401 of the Act (7 
U.S.C. 221). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Central Wisconsin Livestock, Inc., its officers, 
agents, and employees, directly or through any corporate or other 
device, in connection with its operations as a market agency under 





816 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 816 


the Act; and respondent Dale Randall, individually or as an of- 
ficer, director, agent, or employee of the corporate respondent, 
shall cease and desist from: 


1. Using funds received as proceeds from the sale, in com- 
merce, of livestock sold on a commission basis for purposes other 
than those prescribed by section 201.42(d) of the regulations (9 
CFR 201.42(d)), and making such other use of shippers’ proceeds 
in their possession or control as will endanger or impair the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


2. Failing to deposit in their ‘‘Custodial Account for Shippers’ 
Proceeds”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


3. Failing to otherwise maintain their ‘““Custodial Account for 
Shippers’ Proceeds’”’ in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); and 


4. Permitting their owners, officers, agents, or employees to 
purchase livestock from consignment for resale for their cwn 
speculative accounts. 


The individual respondent shall keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including 
(1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth; (2) a daily record of livestock 
purchases and sales; (3) a cash receipts journal; (4) a livestock 
inventory; and (5) monthly reconciliations of his‘bank account. 


The individual respondent is suspended as a registrant under 
the Act for a period of 14 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 15,876) 


In re Jack Sturceon. P&S Docket No. 4889. Decided June 17, 
1974. 


Bonding requirements — failure to meet 
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Where respondent violated the Act and regulations in failing to comply fully 
with the bonding requirements thereof, respondent is ordered to cease and 
desist from such violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on January 3, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that the 
respondent wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 


proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Jack Sturgeon, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Helena, Oklahoma 73741. 


(b) Respondent at all times material herein was: 
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1. Engaged in the business of buying and selling 
livestock in commerce on a commission basis and buying and 
selling livestock in commerce for his own account; and 


2. Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about Oc- 
tober 15, 1973, that if he continued his livestock operations 
without bond coverage as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder.Notwithstanding such notice, respondent has engaged 
in the business of a market agency, buying livestock on com- 
mission in commerce, and as a dealer buying and selling livestock 
in commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Two herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Complainant recommends that 
respondent not be suspended under the Act as he is now in full 
compliance with the bonding provisions provided for by the Act. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall be effective from the sixth day after the 


Decision and Order become final. * Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order:become final without further proceedings 35 days after 


*The Decision and order became final June 17, 1974. --Ed. 
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service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 15,877) 


In re Donatp P. Frevand Degan C. Frey. P&S Docket No. 4937. 
Decided June 18, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them 
for violations of the Act and regulations with respect to accounts and 
records, insufficient funds checks or drafts, and failure to pay when due. 
Respondents are suspended as registrants under the Act for a period of 10 
days. 


John Ford, for complainant. 
David N. Mitchell, Cedar Rapids, Iowa, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 8, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. A. Donald P. Frey and Dean C. Frey, hereinafter referred to 
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as the respondents, are partners, d/b/a Marathon Livestock, 
with their principal place of business located at Marathon, Iowa 
50565. 


B. Respondents, at all times material herein, were: 


(1) engaged in the business of buying and selling 
livestock in commerce for their own account as a dealer within the 
meaning and subject to the provisions of the Act; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock in commerce. 


2. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondents did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of Head Amount of Purchased At 

Purchase Check & Species Check or From 

6-2-73 6-2-73 19 Ewes & 551.00 Carlson Livestock 
19 lambs Exch., Alta, Iowa 


2 cattle 430.00 Spencer Livestock 
Sales, Inc., 
Spencer, Iowa 

86 pigs 2,171.50 Spencer Livestock 
Sales, Inc., 
Spencer, Iowa 

3 cattle 1,079.90 Spencer Livestock 

1 hog Sales, Inc., 
Spencer, Iowa 

38 lambs 1,793.25 Spencer Livestock 

7 heifers Sales, Inc., 
Spencer, Iowa 

2 boar hogs 331.50 Carl L. Brown, 
Marathon, Iowa 
Gordon Stone, Sioux 

7-2-73 7-13-73 17 hogs 1,640.00 Rapids, Iowa 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions as specified in 
finding of fact two, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


4. Respondents, in connection with their business as a dealer, 
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failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in their business as a 
dealer under the Act in that respondents failed to keep and 
maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a cash receipts 
journal; (3) an accurate record of the number and weight of 
livestock bought, sold, or otherwise disposed of each business 
day, the price paid or received therefor, and the charges made for 
services; (4) a livestock inventory; and (5) monthly recon- 
ciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact two and three 
herein, respondents have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


By reason of the facts set forth in finding of fact four herein, 
respondents have wilfully violated section 401 of the Act (7 
U.S.C. 221) and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in their 
business as a market agency or dealer subject to the Act, in- 
cluding a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; a cash receipts journal; an 
accurate record of the number and weight of livestock bought, 
sold, or otherwise disposed of each business day, the price paid or 
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received therefor, and the charges made for services; a livestock 
inventory; and a monthly reconciliation of bank accounts. 


Respondents are suspended as registrants under the Act for a 
period of 10 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 15,878) 


In re Tri-County Packine, Inc. P&S Docket No. 4951. Decided 
June 19, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in failing to pay in full when due the 
purchase price of livestock purchased in commerce. 


Dennis Strawderman, for complainant. 
Joseph E. Zdarsky, Buffalo, N. Y. for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on May 8, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an Answer in which it admits the 
jurisdictional allegations of the Complaint and Notice of Hearing 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.) and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondent. 
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Complainant has recommended that the Cease and Desist Order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Tri County Packing, Inc., hereinafter referred to as the 
respondent, is a corporation whose address is 25 Metcalfe Street, 
Buffalo, New York. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer, on 
or about the dates and in the transactions set forth in the Com- 
plaint and Notice of Hearing during the period from January 21, 
1974 through January 30, 1974, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such 
livestock. 


As of April 10, 1974, there remained unpaid a total of 
$581,888.28 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts specified herein, respondent has violated 
section 202(a) of the Act (7 U.S.C. 192(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


In as much as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, Tri-County Packing, Inc., its officers, directors, 
agents and employees, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer 
shall cease and desist from failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


The Order shall become effective on the first day after service 
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thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,879) 


In re Raymonp Humpurey and JAck Ho.ipay. P&S Docket No. 
4818. Decided June 25, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in connection with billing and collecting 
on the basis of marked-up prices as found herein. Respondent Humphrey 
is suspended as a registrant under the Act for a period of 30 days. 


John E. Ford, for complainant. 
Respondent Humphrey, pro se. 
Elmer McVey, Bryan, Texas, for respondent Holiday. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on June 19, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent Holidy filed an amended answer on April 24, 1974. 
Respondent Humphrey filed an amended answer on April 26, 
1974, and a further amended answer on June 7, 1974. In such 
answers, respondents admitted the jurisdictional allegations of 
the complaint, neither admitted nor denied the remaining 
allegations, waived oral hearing and further procedure under the 
rules of practice (9 CFR 202.1 et seq.), and consented to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ents. Complainant has recommended that the order consented to 
by the respondents be issued. 
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FINDINGS OF FACT 


1. (a) Raymond Humphrey, hereinafter referred to as 
respondent Humphrey, is an individual whose address is Box 
1315, Athens, Texas 75751. 


(b) Respondent Humphrey at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(c) Jack Holidy, hereinafter referred to as respondent 
Holidy, is an individual whose address is Byran, Texas. 


(d) Respondent Holidy, at all times material herein, was 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer, and as the employee and 
agent of Tommy Holidy, within the meaning and subject to the 
provisions of the Act. 


2. Henderson County Livestock Auction, Inc., Athens, Texas, 
is and at all times material herein was a posted stockyard subject 
to the provisions of the Act. 


3. Respondents, at the Henderson County Livestock Auction, 
Inc., Athens, Texas, on or about the dates and in the transactions 
listed below, in connection with livestock purchases, made or 
caused to be made false and incorrect purchase invoices, accounts 
of purchase, and other billings showing marked-up prices as the 
purchase prices of such livestock instead of the actual purchase 
price of such livestock. Copies of such purchase invoices, accounts 
of purchase, and other billings were made a part of the accounts 
and records of the Henderson County Livestock Auction, Inc. 
Respondents caused Henderson County Auction, Inc., to submit 
to Tommy Holidy, Respondent Holidy’s principal, such false and 
incorrect purchase invoices, accounts of purchase, and other 
billings, who made them a part of his accounts and records. 
Henderson County Livestock Auction, Inc., collected from 
Tommy Holidy on the basis of such marked-up prices and 
remitted the difference between the actual purchase and the 
marked-up price to Respondent Humphrey. 

Date of No. of Actual Marked-Up Difference Between 
Purchase Head Purchase Price Price of Actual & Marked-Up 

Purchased of Livestock Livestock Price of Livestock 
1/6/72 6 $2,240.66 $2,455.88 $215.22 
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Date of No. of Actual Marked-Up Difference Between 
Purchase Head Purchase Price Priceof | Actual & Marked-Up 
Purchased of Livestock Livestock Price of Livestock 
3/9/72 1 345.60 388.80 43.20 
3/16/72 1 308.70 333.90 25.20 
3/23/72 1,191.46 1,275.86 84.40 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact two and 
three herein respondents have wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)). Inasmuch as respondents have con- 
sented to the issuance of the order set forth below, and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. executing, or causing persons subject to the Act to execute, 
false or incorrect invoices, billings, or other documents in con- 
nection with livestock transactions in commerce; 


2. causing false and incorrect invoices, billings, or other 
documents to be made part of the accounts and records of a person 
subject to the Act; 


3. billing persons for whom respondents purchase or to whom 
they sell livestock, or causing such persons to be billed on the 
basis of prices other than those agreed upon in the purchase or 
sale arrangement or agreement between respondents and other 
persons for whom respondents purchase or to whom they sell the 
livestock; and 


4. collecting for livestock purchased or sold by respondents, in 
commerce, or causing persons subject to the Act to collect or pay 
for such livestock on the basis of prices other than those agreed 
upon in the purchase or sale arrangement or agreement between 
respondents and other persons for whom respondents purchase, or 
to whom they sell, the livestock. 


Respondent Humphrey is suspended as a registrant under the 
Act for a period of 30 days. 


This order shall become effective on the sixth day after service 


thereof upon the respondents. Copies hereof shall be served upon 
the parties. 
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(No. 15,880) 


In re MerricaAN Brotuers Livestock Auction MARKET, INc. 
P&S Docket No. 4963. Decided June 26, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations in connection with accounts and 
records, purchase of livestock from consignment, and incorrect or incom- 
plete scale tickets and purchase invoices. 


Rodney Streff, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on May 28, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint 
and amended answer, the order to become effective on the sixth 
day after service upon respondent. Complainant has recom- 
mended that the ‘cease and desist order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Merrigan Brothers Livestock Auction Market, Inc., 
hereinafter referred to as the respondent, is a corporation with its 
principal place of business located at Maryville, Missouri. 


(b) Respondent is and at all times material herein was: 
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(1) Engaged in the business of conducting and operating 
Merrigan Brothers Livestock Auction Market, Inc., a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, during the period from May 1, 1973, through 
August 31, 1973, employed Pete Younger, a registered dealer, as 
its auctioneer at the stockyard and, on or about the dates and in 
the transactions set forth below, permitted him to purchase, for 
his own account, livestock which had been consigned to 
respondent for sale on a commission basis and sell livestock at the 
stockyard for his own account while so employed. 


Sale Date No. of Head Purchased Amount 
6/29/73 $ 8,714.59 
7/3/73 5,510.99 
7/6/73 9,075.86 
7/10/73 9,661.72 
7/13/73 5,864.44 
7/17/73 15,186.90 
7/20/73 3,015.52 
7/24/73 9,691.87 
7/27/73 1,007.25 
7/31/73 4,314.76 
8/7/73 7,595.50 
8/17/73 4,949.72 
8/21/73 16,679.94 
8/24/73 5,595.61 
8/28/73 1,317.50 
8/31/73 9,591.60 
Sale Date No. of Head Sold Amount 
6/29/73 19 $ 4,510.62 
7/3/73 22 4,821.99 
7/6/73 38 11,387.46 
7/10/73 46 13,608.15 
7/13/73 25 5,867.59 
7/17/73 83 25,757.07 
7/20/73 12 3,818.42 
7/24/73 98 23,604.92 
7/31/73 19 4,828.07 
8/21/73 4 1,273.02 
8/28/73 19 4,809.47 


3. Respondent, on or about the dates and in the transactions 
set forth below, submitted accounts of sale to consignors of 
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livestock which failed to show the true and correct names of the 
purchasers. In a number of these transactions, respondent failed 
to disclose to consignors of livestock the nature of the relationship 
existing between the respondent and the buyers of such livestock 
in that respondent failed to disclose that it was the purchaser of 
such livestock or that its auctioneer, Pete Younger, was the 
purchaser of such livestock. Respondent retained copies of such 
accounts of sale as part of its records. 


Date Consignor Correct Name 


of Purchaser 


Designation of 
Purchaser on 
Account of Sale 


Bob & Melvin Smith 16 X Horn 
Homer Sowards 16 Horn 
Phyllis Truckload 16 Horn 
Alvis Shunk 16 

O. Goslee 40 Horn 
D. C. Macronder 40 Horn 
Gene Stradman 18 Mack Farm 
Gene Dearmont 19 Horn 
Verne Merritt 19 Horn 
R. E. Oak 18 

R. E. Oak 4 

R. E. Oak 21 

R. E. Oak 37 

Gene Parson 150 Barnes 


7/10/73 
7/13/73 
7/13/73 
7/13/73 
7/17/73 
7/17/73 
7/27/73 
7/27/73 
7/31/73 
7/31/73 
7/31/73 
7/31/73 
7/31/73 
7/31/73 


Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Pete Younger 

Ron Emberton 

Toma Meat Pkg. Corp. 
Bill Bower 

Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Chas. McNutt 

Verle York 

Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Pete Younger 

Pete Younger 

Verle York 

Pete Younger 


8/14/73 Orville Bailey 150 


8/14/73 Dave Daniels 150 


8/14/73 Rex Barber 150 


151 


Marion Stockton 


8/17/73 


Marion Stockton 23 
Marion Stockton 70 
Ed Ball 


8/17/73 
8/17/73 
8/17/73 Barnes 


8/17/73 Linus Gibson Barnes 
8/17/73 
8/17/73 
8/17/73 


8/17/73 


Roy Jensen 
Norman Green 
Norman Green 
Wain Winger 


8/17/73 
8/17/73 
8/17/73 
8/21/73 


8/24/73 


Larry Ecker 

Jones Brothers 
Raymond Merrigan 
Raymond Merrigan 


Joe Sowards 


Horn 


Horn 
Barnes 


Horn 


Pete Younger 

Pete Younger 

Pete Younger 
Merrigan Bros. LS 
Auction Market, Inc. 
Pete Younger 





8/24/73 
8/31/73 


8/31/73 
8/31/73 


8/31/73 
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Consignor 


Alva Terry 


Ronald Damewood 


Nelson Fletchell 
Charles Dow 


Earl Lyle 
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Designation of 
Purchaser on 
Account of Sale 


16 Horn 
141 Barnes 


16 Horn 
150 Barnes 


155 Barnes 


Correct Name 
of Purchaser 


Pete Younger 
Merrigan Bros. LS 
Auction Market, Inc. 
Pete Younger 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 


4. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale of livestock consigned 
by respondent and its affiliated company, J. & L. Cattle Co., Inc., 
issued accounts of sale which failed to show the true and correct 
name of the consignors. Respondent retained copies of such ac- 
counts of sale as part of its records. 


Date 


6/29/73 


6/29/73 


No. of Head 


17 cattle 


137 cattle 


Name Shown 
as Consignor 


Dick Barnes 


R. E. Barnes 


Correct Name 
of Consignor 


Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 


Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
L Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 
Cattle Co. 


6/29/73 2 cattle 140-140 


6/29/73 cattle 50-50 


7/10/73 cattle B. B. 


8/10/73 cattle R. E. Barnes 


8/21/73 cattle B. B. 
8/10/73 
8/10/73 
8/10/73 
8/10/73 
8/10/73 
8/14/73 
8/14/73 
8/14/73 
8/14/73 


cattle Mary 7 
cattle Morris 7 
cattle 701 

cattle Rounds 7 
cattle Willis 38 
cattle Roger Farm 
cattle Thomas 10 
cattle J. Owens 1 
cattle J. Owens 21 


Se ee 
& & & & & & & && 


5. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale of livestock con- 
signed by respondent and its affiliated company, J. & L. Cattle 
Co., Inc., issued scale tickets on which the owners were 
designated by names which were not the true and correct names of 
the owners or consignors of the livestock. Respondent retained 
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copies of such scale tickets as part of its records. 


Date No. of Head Owner as Shown Correct Name 


on Scale Ticket of Owner 


8/21/73 
8/21/73 
8/21/73 
8/10/73 


8/10/73 
8/10/73 
8/10/73 
8/14/73 
8/14/73 


8/14/73 
8/14/73 


1 
1 
1 
1 


22 


5 


Arthur 5 

J. Owens 6 
Rounds 132 
R. E. Barnes 


Morris 7 
Rounds 7 
Willis 38 
Roger Farm 
Thomas 10 


Willis Farm 
J. Owens 


J & L Cattle Co., Inc. 
J & L Cattle Co., Inc. 
J & L Cattle Co., Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
Merrigan Bros. LS 
Auction Market, Inc. 
J & L Cattle Co., Inc. 
J & L Cattle Co., Inc. 
J & L Cattle Co., Inc. 
J & L Cattle Co., Inc. 


6. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale of consigned livestock, 
issued purchase invoices which failed to show the true and correct 
name of the purchaser of such consigned livestock. 


Correct Name 
of Purchaser 


Date No. of Designation of 
Head Purchaser on Invoice 


6/29/73 12 26 Py Pete Younger 
6/29/73 1 Pete Younger 
7/10/73 Pete Younger 
7/10/73 Pete Younger 
7/17/73 Pete Younger 
7/27/73 Pete Younger 
8/14/73 . BE. Ronald Emberton 
8/14/73 . KB. Ronald Emberton 
8/14/73 Ronald Emberton 
8/14/73 Ronald Emberton 
8/14/73 Ronald Emberton 
8/14/73 Ronald Emberton 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.57 and 201.66 of 
the regulations (9 CFR 201.57 and 201.66). 


By reasons of the facts as found in Findings of Fact 3 herein, 
respondent has willfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and sections 201.43 and 
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201.47 of the regulations (9 CFR 201.43 and 201.47). 


By reasons of the facts as found in Findings of Fact 4 herein, 
respondent has willfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221). 


By reasons of the facts as found in Findings of Fact 5 herein, 
respondent has willfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and section 201.49 of the 
regulations (9 CFR 201.49). 


By reasons of the facts as found in Findings of Fact 6 herein, 
respondent has willfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from: 


1. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in 
connection with the furnishing by respondent of its services; 


2. Permitting its auctioneer, or any other employees engaged 
in the actual conduct of auction sales, to purchase livestock out of 
consignments for any purpose for their own account; 


3. Permitting its owners, officers, or employees to purchase 
livestock from consignment for resale for their own speculative 
accounts; 


4. Issuing accounts of sale which fail to show the true and 
correct name of the purchaser of consigned livestock; 


5. Issuing accounts of sale which fail to show the true and 
correct name of the consignor of consigned livestock; 


6. Issuing purchase invoices which fail to show the true and 
correct name of the purchaser of consigned livestock; 


7. Issuing scale tickets which fail to show the true and correct 
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name of the owners or consignors of the livestock or un- 
derstandable abbreviations of such names; and 


8. Failing to disclose to consignors of livestock that respondent 
or an employee of respondent is the purchaser of such livestock. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency under the Act, including: 


(1) Copies of accounts of sale which show the true and correct 
name of the consignor and the buyer; 


(2) Copies of invoices which show the true and correct name 
of the buyer; and 


(3) Copies of scale tickets which show the true and correct 
name of the owner or consignor of the livestock or understandable 
abbreviations of such names. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,881) 


Goopinc Livestock Commission Co., Inc. v. Cuiirr KImMBROUGH. 
P&S Docket No. 4689. Decided June 27, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Cecil D. Hobbey, Gooding, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on November 8, 1973 in which respondent Cliff 
Kimbrough was ordered to pay to complainant Gooding Livestock 
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Commission Co., Inc. the sum of $33,562.35 together with in- 
terest thereon at the rate of 8 % per annum from May 1, 1972 until 
paid. Respondent filed a petition for rehearing and recon- 
sideration on December 10, 1973 and a brief in support thereof on 
December 14, 1973, and the order of November 8, 1973 was stayed 
on December 18, 1973 pending the issuance of a further order in 
this proceeding. Respondent’s petition and brief were served on 
complainant on January 4, 1974, together with notice to com- 
plainant of its right to file an answer thereto. No answer was 
received from complainant. 


In the decision and order of November 8, 1973, respondent was 
held, as agent for an undisclosed or partially disclosed principal, 
one Benefiel, now bankrupt, to have incurred personal liability for 
the purchase price of certain livestock which were purchased from 
complainant. 


The facts of respondent’s course of business at complainant’s 
auction were not in dispute. Respondent testified as follows (Tr. 
pp. 154-5): 


Q. How do you bid? 


A. You can either wiggle a finger or blink your eye or — 
whichever way you prefer to do. 


. And how is it indicated by the auctioneer that somebody 
has been the successful bidder on a lot of cattle? 


. Say, I was going — I bid and got this particular bunch of 
cattle. He would say CK or Cliff is what he said over there 
at Gooding, and then if I wanted them on number 7 I’d 
just give him the number. 


. And what happens after that? 


. Well, after that there’s nothing, as far as I’m concerned. 
They send the tickets into the office, as Mr. Giese ex- 
plained, and then they’re rewritten on another sheet of 
paper in the office. 


. Do you give any information to anybody in the office? 


. I goin there after the sale and tell them what name to put 
on them. 


. Go ahead. 


. And then from there I go get a brand inspection on the 
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cattle. And then they mail the buying sheets and the scale 
tickets to Mr. Benefiel. 


It was undisputed that respondent would bid on cattle and, 
after his bid had been accepted by the auctioneer, he would call a 
number to the auctioneer, which would be written on the scale 
ticket after respondent’s name or initials. The cattle would then 
be weighed and the scale ticket stamped with their weight and 
sent to complainant’s office. Then invoices would be prepared 
from the information on the scale tickets. Respondent would go to 
the office and inform the personnel there that the cattle had been 
bought by him as agent for Benefiel; some of the office personnel 
were so familiar with respondent’s numbering system that they 
knew from the number on the scale ticket, before respondent 
arrived, that the cattle had been bought by respondent as agent 
for Benefiel. Respondent was paid $1.00 per head commission by 
Benefiel and received no other compensation or profit on such 
transactions. Respondent did not arrange for transportation of 
such cattle nor did he draw drafts on Benefiel to pay for such 
cattle. His only other activity in connection with such cattle was 
to inform Benefiel what he had bought, learn from Benefiel where 
they were resold, and communicate such destinations to the brand 
inspectors at complainant’s market. 


It is also undisputed that respondent sometimes bought cattle 
for himself, or for persons other than himself or Benefiel. 


Respondent contends in substance that in view of this course of 
business of his, followed for many years at complainant’s market, 
any time he made a bid and the auctioneer accepted it, that was 
not a complete purchase and sale, but it was an executory con- 
tract of sale, execution of which required payment of the purchase 
price. Respondent relies heavily on Yellowstone Livestock 
Commission v. Dupuis, 325 P. 2d 691 (Mont., 1958). 


That case involved a statute which is not applicable here, which 
specified three cases in which an agent could incur personal 
liability on a contract, and provided that in no other case could an 
agent incur such liability. It also involved a fact which is not 
present in this case, namely, that the Vice President of the cor- 
poration which conducted the livestock auction in question, made 
clear that the corporation would not release the livestock in 
question to the defendant livestock buyer before being assured 
that someone else would be responsible for payment for the 
livestock. 
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The court, in holding that the acceptance of the bid by the 
auctioneer constituted an executory contract of sale, execution of 
which required payment of the purchase price, cited 5 Am. Jur., 
Auctions § 41, page 474, which has now been superseded by 7 
Am. Jur. 2d, Auctions and Auctioneers §§ 48, 50, which read in 
part as follows: 


The acceptance of the bid upon the fall of the hammer gives 
rise to contract rights which may be enforced, but does not 
necessarily convey or transfer the title to the property. As in 
the case of sales generally, the intention of the parties 
derived from the terms of the contract and the circumstances 
of the case primarily determines the question as to when title 
passes. 


Many cases hold that in an auction sale of chattels, when the 
sale is without condition and where nothing remains to be 
done to the property before its delivery, either to separate it 
from other property or to put it in condition ready for 
delivery, the title, as between the parties, passes to the 
purchaser upon the acceptance of his bid, without payment 
of the price, even though the right to possession does not 
pass until the price is paid or arranged for to the satisfaction 
of the seller. Under this view, title ordinarily passes to the 
successful bidder when the auctioneer announces the com- 
pletion of the sale. According to other decisions, however, 
the title does not pass, when there is no agreement for credit, 
until the price is paid, although the fact that there has been a 
delivery and acceptance of the subject matter of the sale 
would ordinarily indicate either that payment was not a 
condition to the transfer of title or that the condition has 
been waived. * * * 


eee 
Generally, where the notice of sale provides that the sale 
shall be upon certain terms and conditions, a bidder may not 


acquire title to the property unless there is a compliance with 
such terms. * * * 


** * 


The vendor and vendee, upon the acceptance of the vendee’s 
bid at an auction, occupy the same relation towards each 
other as exists between the promisor and promisee of an 
executory contract of sale conventionally made, and either 
party may, by an action for breach of contract, enforce the 
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rights he thereby acquires. 


There is nothing in this record to indicate that, at the time the 
hammer fell, and before respondent called a number to the auc- 
tioneer which was written on the scale ticket, complainant would 
not have released the cattle in question to respondent Kimbrough 
on the strength of his own credit, and his bond and trust fund 
agreement filed with the Packers and Stockyards Administration. 


The Yellowstone case is simply not in point in this proceeding. 


There is nothing in this record to indicate that, at the time the 
hammer fell and before respondent called a number to the auc- 
tioneer, complainant knew that respondent Kimbrough was 
buying the cattle in question not for himself but for Benefiel, and 
complainant had agreed to look only to Benefiel and not to 
Kimbrough for payment. We held previously, and still believe, 
that on the basis of § 403 of the Act (7 U.S.C. 223) in order for an 
agent buying, to be relieved of liability for the purchase price, the 
evidence that he was buying as agent for a disclosed principal 
must be clear. On the basis that the evidence was not clear that in 
the transactions in dispute herein, complainant knew at the time 
when the sale was complete, that is, when the hammer fell, that 
respondent Kimbrough was buying for Benefiel and not for 
himself, we held that Kimbrough was personally liable for the 
purchase price; we still believe that that was correct. 


Any bankruptcy such as Benefiel’s is necessarily a misfortune 
for the creditors of the bankrupt party. In a given transaction 
with a party who becomes bankrupt, the question who has the 
misfortune to be a creditor of the bankrupt and who does not, may 
have to be decided on the basis of legal rules, and cammonly 
accepted concepts of wrongdoing may not provide any basis for 
deciding on whom the misfortune falls. The decision in this case, 
amounts to a finding that in the transactions in dispute herein, 
respondent Kimbrough had the misfortune to be one of the 
creditors of the bankrupt Benefiel, a misfortune which he might 
have avoided but did not, by appropriate communication with 
complainant before bidding at auction. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should 
be made. 
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Accordingly, the order issued on November 8, 1973, is hereby 
reinstated. 


The decision and order of November 8, 1973, and this order, are 
the same as orders by the Secretary of Agriculture, being issued 
pursuant to delegated authority, 37 F.R. 28475, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7U.S.C. 450c-450g. The order of 
November 8, 1973, and this order, constitute ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Kimbrough does not 
comply with such an order within the time limit in such order 
complainant Gooding Livestock Commission Co., Inc. may 
within one year of the date of such order file in the District Court 
of the United States for the District in which it resides or in which 
is located the principal place of business of the respondent, or in 
any State Court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which it claims 
damages and such order in the premises.* That section further 
provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders in such order shall be prima facie evidence of the facts 
therein stated, and the petitioner shall not be liable for costs in the 
District Court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon its appeal. That section 
further provides that if the petitioner finally prevails, it shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


*It is requested that copies of all pleadings filed by any party in any such suit, 
be filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. 20250. 
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(No. 15,882) 


Propucers Livestock MARKETING ASSOCIATION d/b/a JEROME PrRo- 
DUCERS LIvEsTocK MARKETING ASSOCIATION v.CLIFF KIMBROUGH. 
P&S Docket No. 4691. Decided June 27, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Michael H. Felton, Buhl, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on November 8, 1973 in which respondent Cliff 
Kimbrough was ordered to pay to complainant Producers 
Livestock Marketing Association the sum of $81,663.98 together 
with interest thereon at the rate of 8% per annum from May 1, 


1972 until paid. Respondent filed a petition for rehearing and 
reconsideration on December 10, 1973 and a brief in support 
thereof on December 14, 1973, and the order of November 8, 1973 
was stayed on December 18, 1973 pending the issuance of a 
further order in this proceeding. Respondent’s petition and brief 
were served on complainant on December 31, 1973, together with 
notice to complainant of its right to file an answer thereto. 
Complainant filed an answer on January 22, 1974, having 
previously been granted an extension of time to file same. 


In the decision and order of November 8, 1973, respondent was 
held, as agent for an undisclosed or partially disclosed principal, 
one Benefiel, now bankrupt, to have incurred personal liability for 
the purchase price of certain livestock which were purchased from 
complainant. 


The facts of respondent’s course of business at complainant’s 
auction were not in dispute. Respondent testified as follows with 
respect to his practices at Gooding Livestock Commission Co., 
Inc. (Tr. pp. 154-5): 


Q. How do you bid? 


A. You can either wiggle a finger or blink your eye or — 
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whichever way you prefer to do. 


. And how is it indicated by the auctioneer that somebody 
has been the successful bidder on a lot of cattle? 


. Say, I was going — I bid and got this particular bunch of 
cattle. He would say CK or Cliff is what he said over there 
at Gooding, and then if I wanted them on number 7 I’d 
just give him the number. 


. And what happens after that? 


. Well, after that there’s nothing, as far as I’m concerned. 
They send the tickets into the office, as Mr. Giese ex- 
plained, and then they’re rewritten on another sheet of 
paper in the office. 


. Do you give any information to anybody in the office? 


. I goin there after the sale and tell them what name to put 
on them. 


. Go ahead. 


. And then from there I go get a brand inspection on the 


cattle. And then they mail the buying sheets and the scale 
tickets to Mr. Benefiel. 


Respondent also testified in substance (Tr. p. 194) that his 
practices at the Jerome Producers Livestock Marketing 
Association were generally the same. 


It was undisputed that respondent would bid on cattle and, 
after his bid had been accepted by the auctioneer, he would call a 
number to the auctioneer, which would be written on the scale 
ticket after respondent’s name or initials. The cattle would then 
be weighed and the scale ticket stamped with their weight and 
sent to complainant’s office. Then invoices would be prepared 
from the information on the scale tickets. Respondent would go to 
the office and inform the personnel there that the cattle had been 
bought by him as agent for Benefiel; some of the office personnel 
were so familiar with respondent’s numbering system that they 
knew from the number on the scale ticket, before respondent 
arrived, that the cattle had been bought by respondent as agent 
for Benefiel. Respondent was paid $1.00 per head commission by 
Benefiel and received no other compensation or profit on such 
transactions. Respondent did not arrange for transportation of 
such cattle nor did he draw drafts on Benefiel to pay for such 
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cattle. His only other activity in connection with such cattle was 
to inform Benefiel what he had bought, learn from Benefiel where 
they were resold, and communicate such destinations to the brand 
inspectors at complainant’s market. 


It is also undisputed that respondent sometimes bought cattle 
for himself, or for persons other than himself or Benefiel. 


Respondent contends in substance that in view of this course of 
business of his, followed for many years at complainant’s market, 
any time he made a bid and the auctioneer accepted it, that was 
not a complete purchase and sale, but it was an executory con- 
tract of sale, execution of which required payment of the purchase 
price. Respondent relies heavily on Yellowstone Livestock 
Commission v. Dupuis, 325 P. 2d 691 (Mont., 1958). 


That case involved a statute which is not applicable here, which 
specified three cases in which an agent could incur personal 
liability on a contract, and provided that in no other case could an 
agent incur such liability. It also involved a fact which is not 
present in this case, namely, that the Vice President of the cor- 
poration which conducted the livestock auction in question, made 
clear that the corporation would not release the livestock in 


question to the defendant livestock buyer before being assured 
that someone else would be responsible for payment for the 
livestock. 


The court, in holding that the acceptance of the bid by the 
auctioneer constituted an executory contract of sale, execution of 
which required payment of the purchase price, cited 5 Am. Jur., 
Auctions § 41, page 474, which has now been superseded by 7 
Am. Jur. 2d, Auctions and Auctioneers §§ 48, 50, which read in 
part as follows: 


The acceptance of the bid upon the fall of the hammer gives 
rise to contract rights which may be enforced, but does not 
necessarily convey or transfer the title to the property. As in 
the case of sales generally, the intention of the parties 
derived from the terms of the contract and the circumstances 
of the case primarily determines the question as to when title 
passes. 


Many cases hold that in an auction sale of chattels, when the 
sale is without condition and where nothing remains to be 
done to the property before its delivery, either to separate it 
from other property or to put it in condition ready for 
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delivery, the title, as between the parties, passes to the 
purchaser upon the acceptance of his bid, without payment 
of the price, even though the right to possession does not 
pass until the price is paid or arranged for to the satisfaction 
of the seller. Under this view, title ordinarily passes to the 
successful bidder when the auctioneer announces the com- 
pletion of the sale. According to other decisions, however, 
the title does not pass, when there is no agreement for credit, 
until the price is paid, although the fact that there has been a 
delivery and acceptance of the subject matter of the sale 
would ordinarily indicate either that payment was not a 
condition to the transfer of title or that the condition has 
been waived. * * * 


* * * 


Generally, where the notice of sale provides that the sale 
shall be upon certain terms and conditions, a bidder may not 
acquire title to the property unless there is a compliance with 
such terms. * * * 


* * * 


The vendor and vendee, upon the acceptance of the vendee’s 
bid at an auction, occupy the same relation towards each 
other as exists between the promisor and promisee of an 
executory contract of sale conventionally made, and either 
party may, by an action for breach of contract, enforce the 
rights he thereby acquires. 


There is nothing in this record to indicate that, at the time the 
hammer fell, and before respondent called a number to the auc- 
tioneer which was written on the scale ticket, complainant would 
not have released the cattle in question to respondent Kimbrough 
on the strength of his own credit, and his bond and trust fund 
agreement filed with the Packers and Stockyards Administration. 


The Yellowstone case is simply not in point in this proceeding. 


There is nothing in this record to indicate that, at the time the 
hammer fell and before respondent called a number to the auc- 
tioneer, complainant knew that respondent Kimbrough was 
buying the cattle in question not for himself but for Benefiel, and 
complainant had agreed to look only to Benefiel and not to 
Kimbrough for payment. We held previously, and still believe, 
that on the basis of § 403 of the Act (7 U.S.C. 223) in order for an 
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agent buying, to be relieved of liability for the purchase price, the 
evidence that he was buying as agent for a disclosed principal 
must be clear. On the basis that the evidence was not clear that in 
the transactions in dispute herein, complainant knew at the time 
when the sale was complete, that is, when the hammmer fell, that 
respondent Kimbrough was buying for Benefiel and not for 
himself, we held that Kimbrough was personally liable for the 
purchase price; we still believe that that was correct. 


Any bankruptcy such as Benefiel’s is necessarily a misfortune 
for the creditors of the bankrupt party. In a given transaction 
with a party who becomes bankrupt, the question who has the 
misfortune to be a creditor of the bankrupt and who does not, may 
have to be decided on the basis of legal rules, and commonly 
accepted concepts of wrongdoing may not provide any basis for 
deciding on whom the misfortune falls. The decision in this case, 
amounts to a finding that in the transactions in dispute herein, 
respondent Kimbrough had the misfortune to be one of the 
creditors of the bankrupt Benefiel, a misfortune which he might 
have avoided but did not, by appropriate communication with 
complainant before bidding at auction. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should 
be made. 


Accordingly, the order issued on November 8, 1973, is hereby 
reinstated. 


The decision and order of November 8, 1973, and this order, are 
the same as orders by the Secretary of Agriculture, being issued 
pursuant to delegated authority, 37 F.R. 28475, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. The order of 
November 8, 1973, and this order, constitute ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Kimbrough does not 
comply with such an order within the time limit in such order 
complainant Producers Livestock Marketing Association may 
within one year of the date of such order file in the District Court 
of the United States for the District in which it resides or in which 
is located the principal place of business of the respondent, or in 
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any State Court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which it claims 
damages and such order in the premises.* That section further 
provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders in such order shall be prima facie evidence of the facts 
therein stated, and the petitioner shall not be liable for costs in the 
District Court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon its appeal. That section 
further provides that if the petitioner finally prevails, it shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 3837 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 15,883) 


SHOSHONE SALE YARD, INc. v. CLirF KimsroucH. P&S Docket No. 
4690. Decided June 27, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Gary W. Shaw, Gooding, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 
John J. Casey, Presiding Officer. 


*it is requested that copies of all pleadings filed by any party in any such suit, 
be filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. 20250. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on November 8, 1973 in which respondent Cliff 
Kimbrough was ordered to pay to complainant Shoshone Sale 
Yard, Inc. the sum of $33,422.88 together with interest thereon at 
the rate of 8% per annum from May 1, 1972 until paid. 
Respondent filed a petition for rehearing and reconsideration on 
December 10, 1973 and a brief in support thereof on December 14, 
1973, and the order of November 8, 1973 was stayed on December 
18, 1973 pending the issuance of a further order in this 
proceeding. Respondent’s petition and brief were served on 
complainant on December 31, 1973, together with notice to 
complainant of its right to file an answer thereto. Complainant 
filed an answer on January 22, 1974. 


In the decision and order of November 8, 1973, respondent was 
held, as agent for an undisclosed or partially disclosed principal, 
one Benefiel, now bankrupt, to have incurred personal liability for 
the purchase price of certain livestock which were purchased from 
complainant. 


The facts of respondent’s course of business at complainant’s 
auction were not in dispute. Respondent testified as follows with 
respect to his practices at Gooding Livestock Commission Co., 
Inc. (Tr. pp. 154-5): 


. How do you bid? 


. You can either wiggle a finger or blink your eye or — 
whichever way you prefer to do. 


. And how is it indicated by the auctioneer that somebody 
has been the successful bidder on a lot of cattle? 


. Say, I was going — I bid and got this particular bunch of 
cattle. He would say CK or Cliff is what he said over there 
at Gooding, and then if I wanted them on number 7 I’d 
just give him the number. 


. And what happens after that? 


. Well, after that there’s nothing, as far as I’m concerned. 
They send the tickets into the office, as Mr. Giese ex- 
plained, and then they’re rewritten on another sheet of 
paper in the office. 
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. Do you give any information to anybody in the office? 


. I goin there after the sale and tell them what name to put 
on them. 


. Go ahead. 


. And then from there I go get a brand inspection on the 
cattle. And then they mail the buying sheets and the scale 
tickets to Mr. Benefiel. 


Respondent also testified in substance (Tr. p. 211) that his 
practices at the Shoshone Sale Yard were generally the same. 


It was undisputed that respondent would bid on cattle and, 
after his bid had been accepted by the auctioneer, he would call a 
number to the auctioneer, which would be written on the scale 
ticket after respondent’s name or initials. The cattle would then 
be weighed and the scale ticket stamped with their weight and 
sent to complainant’s office. Then invoices would be prepared 
from the information on the scale tickets. Respondent would go to 
the office and inform the personnel there that the cattle had been 
bought by him as agent for Benefiel; some of the office personnel 
were so familiar with respondent’s numbering system that they 
knew from the number on the scale ticket, before respondent 
arrived, that the cattle had been bought by respondent as agent 
for Benefiel. Respondent was paid $1.00 per head commission by 
Benefiel and received no other compensation or profit on such 
transactions. Respondent did not arrange for transportation of 
such cattle nor did he draw drafts on Benefiel to pay for such 
cattle. His only other activity in connection with such cattle was 
to inform Benefiel what he had bought, learn from Benefiel where 
they were resold, and communicate such destinations to the brand 
inspectors at complainant’s market. 


It is also undisputed that respondent sometimes bought cattle 
for himself, or for persons other than himself or Benefiel. 


Respondent contends in substance that in view of this course of 
business of his, followed for many years at complainant’s market, 
any time he made a bid and the auctioneer accepted it, that was 
not a complete purchase and sale, but it was an executory con- 
tract of sale, execution of which required payment of the purchase 
price. Respondent relies heavily on Yellowstone Livestock 
Commissionv. Dupuis, 325 P. 2d 691 (Mont., 1958). 


That case involved a statute which is not applicable here, which 





SHOSHONE SALE YD. v. KIMBROUGH 847 
Cite as 33 A.D. 844 


specified three cases in which an agent could incur personal 
liability on a contract, and provided that in no other case could an 
agent incur such liability. It also involved a fact which is not 
present in this case, namely, that the Vice President of the cor- 
poration which conducted the livestock auction in question, made 
clear that the corporation would not release the livestock in 
question to the defendant livestock buyer before being assured 
that someone else would be responsible for payment for the 
livestock. 


The court, in holding that the acceptance of the bid by the 
auctioneer constituted an executory contract of sale, execution of 
which required payment of the purchase price, cited 5 Am. Jur., 
Auctions § 41, page 474, which has now been superseded by 7 
Am. Jur. 2d, Auctions and Auctioneers §§ 48, 50, which read in 
part as follows: 


The acceptance of the bid upon the fall of the hammer gives 
rise to contract rights which may be enforced, but does not 
necessarily convey or transfer the title to the property. As in 
the case of sales generally, the intention of the parties 
derived from the terms of the contract and the circumstances 
of the case primarily determines the question as to when title 
passes. 


Many cases hold that in an auction sale of chattels, when the 
sale is without condition and where nothing remains to be 
done to the property before its delivery, either to separate it 
from other property or to put it in condition ready for 
delivery, the title, as between the parties, passes to the 
purchaser upon the acceptance of his bid, without payment 
of the price, even though the right to possession does not 

- pass until the price is paid or arranged for to the satisfaction 
of the seller. Under this view, title ordinarily passes to the 
successful bidder when the auctioneer announces the com- 
pletion of the sale. According to other decisions, however, 
the title does not pass, when there is no agreement for credit, 
until the price is paid, although the fact that there has been a 
delivery and acceptance of the subject matter of the sale 
would ordinarily indicate either that payment was not a 
condition to the transfer of title or that the conition has been 
waived. * * * 


* * * 


Generally, where the notice of sale provides that the sale 
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shall be upon certain terms and conditions, a bidder may not 
acquire title to the property unless there is a compliance with 
such terms. * * * 


* * * 


The vendor and vendee, upon the acceptance of the vendee’s 
bid at an auction, occupy the same relation towards each 
other as exists between the promisor and promisee of an 
executory contract of sale conventionally made, and either 
party may, by an action for breach of contract, enforce the 
rights he thereby acquires. 


There is nothing in this record to indicate that, at the time the 
hammer fell, and before respondent called a number to the auc- 
tioneer which was written on the scale ticket, complainant would 
not have released the cattle in question to respondent Kimbrough 
on the strength of his own credit, and his bond and trust fund 
agreement filed with the Packers and Stockyards Administration. 


The Yellowstone case is simply not in point in this proceeding. 


There is nothing in this record to indicate that, at the time the 
hammer fell and before respondent called a number to the auc- 
tioneer, complainant knew that respondent Kimbrough was 
buying the cattle in question not for himself but for Benefiel, and 
complainant had agreed to look only to Benefiel and not to 
Kimbrough for payment. We held previously, and still believe, 
that on the basis of § 403 of the Act (7 U.S.C. 223) in order for an 
agent buying, to be relieved of liability for the purchase price, the 
evidence that he was buying as agent for a disclosed principal 
must be clear. On the basis that the evidence was not clear that in 
the transactions in dispute herein, complainant knew at the time 
when the sale was complete, that is, when the hammme r fell, that 
respondent Kimbrough was buying for Benefiel and not for 
himself, we held that Kimbrough was personally liable for the 
purchase price; we still believe that that was correct. 


Any bankruptcy such as Benefiel’s is necessarily a misfortune 
for the creditors of the bankrupt party. In a given transaction 
with a party who becomes bankrupt, the question who has the 
misfortune to be a creditor of the bankrupt and who does not, may 
have to be decided on the basis of legal rules, and commonly 
accepted concepts of wrongdoing may not provide any basis for 
deciding on whom the misfortune falls. The decision in this case, 
amounts to a finding that in the transactions in dispute herein, 
respondent Kimbrough had the misfortune to be one of the 
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creditors of the bankrupt Benefiel, a misfortune which he might 
have avoided but did not, by appropriate communication with 
complainant before bidding at auction. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should 
be made. 


Accordingly, the order issued on November 8, 1973, is hereby 
reinstated. 


The decision and order of November 8, 1973, and this order, are 
the same as orders by the Secretary of Agriculture, being issued 
pursuant to delegated authority, 37 F.R. 28475, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. The order of 
November 8, 1973, and this order, constitute ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Kimbrough does not 
comply with such an order within the time limit in such order 
complainant Shoshone Sale Yard, Inc. may within one year of the 
date of such order file in the District Court of the United States 
for the District in which it resides or in which is located the 
principal place of business of the respondent, or in any State 
Court having general jurisdiction of the parties, a petition setting 
forth briefly the causes for which it claims damages and such 
order in the premises.* That section further provides that such 
suit in the District Court shall proceed in all respects like other 
civil suits for damages except that the findings and orders in such 
order shall be prima facie evidence of the facts therein stated, and 
the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they 
accrue upon its appeal. That section further provides that if the 
petitioner finally prevails, it shall be allowed a reasonable at- 


*It is requested that copies of all pleadings filed by any party in any such suit, 
be filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. 20250. 
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torney’s fee to be taxed and collected as a part of the costs of the 
suit. 
On applications for reopening hearings, for rehearings or 


rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 15,884) 


Twin Fatts Livestock Commission Company v. CuirF KIMBROUGH. 
P&S Docket No. 4694. Decided June 27, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Robert C. Paine, Twin Falls, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on November 8, 1973 in which respondent Cliff 
Kimbrough was ordered to pay to complainant Twin Falls 
Livestock Commission Company the sum of $25,388.02 together 
with interest thereon at the rate of 8 % per annum from May 1, 
1972 until paid. Respondent filed a petition for rehearing and 
reconsideration on December 10, 1973 and a brief in support 
thereof on December 14, 1973, and the order of November 8, 1973 
was stayed on December 18, 1973 pending the issuance of a 
further order in this proceeding. Respondent’s petition and brief 
were served on complainant on January 2, 1974, together with 
notice to complainant of its right to file an answer thereto. 
Complainant filed an answer and a brief in support thereof on 
January 17, 1974. 
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In the decision and order of November 8, 1973, respondent was 
held, as agent for an undisclosed or partially disclosed principal, 
one Benefiel, now bankrupt, to have incurred personal liability for 
the purchase price of certain livestock which were purchased from 
complainant. 


The facts of respondent’s course of business at complainant’s 
auction were not in dispute. Respondent testified as follows with 
respect to his practices at Gooding Livestock Commission Co., 
Inc. (Tr. pp. 154-5): 


. How do you bid? 


. You can either wiggle a finger or blink your eye or — 
whichever way you prefer to do. 


. And how is it indicated by the auctioneer that somebody 
has been the successful bidder on a lot of cattle? 


. Say, I was going — I bid and got this particular bunch of 
cattle. He would say CK or Cliff is what he said over there 
at Gooding, and then if I wanted them on number 7 I’d 
just give him the number. 


. And what happens after that? 


. Well, after that there’s nothing, as far as I’m concerned. 
They send the tickets into the office, as Mr. Giese ex- 
plained, and then they’re rewritten on another sheet of 
paper in the office. 


. Do you give any information to anybody in the office? 


. I goin there after the sale and tell them what name to put 
on them. 


. Go ahead. 


. And then from there I go get a brand inspection on the 
cattle. And then they mail the buying sheets and the scale 
tickets to Mr. Benefiel. 


Respondent also testified in substance (Tr. p. 182) that his 
practices at the Twin Falls Livestock Commission Company were 
generally the same. 


It was undisputed that respondent would bid on cattle and, 
after his bid had been accepted by the auctioneer, he would call a 
number to the auctioneer, which would be written on the scale 
ticket after respondent’s name or initials. The cattle would then 
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be weighed and the scale ticket stamped with their weight and 
sent to complainant’s office. Then invoices would be prepared 
from the information on the scale tickets. Respondent would go to 
the office and inform the personnel there that the cattle had been 
bought by him as agent for Benefiel; some of the office personnel 
were so familiar with respondent’s numbering system that they 
knew from the number on the scale ticket, before respondent 
arrived, that the cattle had been bought by respondent as agent 
for Benefiel. Respondent was paid $1.00 per head commission by 
Benefiel and received no other compensation or profit on such 
transactions. Respondent did not arrange for transportation of 
such cattle nor did he draw drafts on Benefiel to pay for such 
cattle. His only other activity in connection with such cattle was 
to inform Benefiel what he had bought, learn from Benefiel where 
they were resold, and communicate such destinations to the brand 
inspectors at complainant’s market. 


It is also undisputed that respondent sometimes bought cattle 
for himself, or for persons other than himself or Benefiel. 


Respondent contends in substance that in view of this course of 
business of his, followed for many years at complainant’s market, 


any time he made a bid and the auctioneer accepted it, that was 
not a complete purchase and sale, but it was an executory con- 
tract of sale, execution of which required payment of the purchase 
price. Respondent relies heavily on Yellowstone Livestock 
Commissionv. Dupuis, 325 P. 2d 691 (Mont., 1958). 


That case involved a statute which is not applicable here, which 
specified three cases in which an agent could incur personal 
liability on a contract, and provided that in no other case could an 
agent incur such liability. It also involved a fact which is not 
present in this case, namely, that the Vice President of the cor- 
poration which conducted the livestock auction in question, made 
clear that the corporation would not release the livestock in 
question to the defendant livestock buyer before being assured 
that someone else would be responsible for payment for the 
livestock. 


The court, in holding that the acceptance of the bid by the 
auctioneer constituted an executory contract of sale, execution of 
which required payment of the purchase price, cited 5 Am. Jur., 
Auctions § 41, page 474, which has now been superseded by 7 
Am. Jur. 2d, Auctions and Auctioneers §§ 48, 50, which read in 
part as follows: 
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The acceptance of the bid upon the fall of the hammer gives 
rise to contract rights which may be enforced, but does not 
necessarily convey or transfer the title to the property. As in 
the case of sales generally, the intention of the parties 
derived from the terms of the contract and the circumstances 
of the case primarily determines the question as to when title 
passes. 


Many cases hold that in an auction sale of chattels, when the 
sale is without condition and where nothing remains to be 
done to the property before its delivery, either to separate it 
from other property or to put it in condition ready for 
delivery, the title, as between the parties, passes to the 
purchaser upon the acceptance of his bid, without payment 
of the price, even though the right to possession does not 
pass until the price is paid or arranged for to the satisfaction 
of the seller. Under this view, title ordinarily passes to the 
successful bidder when the auctioneer announces the com- 
pletion of the sale. According to other decisions, however, 
the title does not pass, when there is no agreement for credit, 
until the price is paid, although the fact that there has been a 
delivery and acceptance of the subject matter of the sale 
would ordinarily indicate either that payment was not a 
condition to the transfer of title or that the condition has 
been waived. * * * 


* * * 


Generally, where the notice of sale provides that the sale 
shall be upon certain terms and conditions, a bidder may not 
acquire title to the property unless there is a compliance with 
such terms. * * * 


* * * 


The vendor and vendee, upon the acceptance of the vendee’s 
bid at an auction, occupy the same relation towards each 
other as exists between the promisor and promisee of an 
executory contract of sale conventionally made, and either 
party may, by an action for breach of contract, enforce the 
rights he thereby acquires. 


There is nothing in this record to indicate that, at the time the 
hammer fell, and before respondent called a number to the auc- 
tioneer which was written on the scale ticket, complainant would 
not have released the cattle in question to respondent Kimbrough 
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on the strength of his own credit, and his bond and trust fund 
agreement filed with the Packers and Stockyards Administration. 


The Yellowstone case is simply not in point in this proceeding. 


There is nothing in this record to indicate that, at the time the 
hammer fell and before respondent called a number to the auc- 
tioneer, complainant knew that respondent Kimbrough was 
buying the cattle in question not for himself but for Benefiel, and 
complainant had agreed to look only to Benefiel and not to 
Kimbrough for payment. We held previously, and still believe, 
that on the basis of § 403 of the Act (7 U.S.C. 223) in order for an 
agent buying, to be relieved of liability for the purchase price, the 
evidence that he was buying as agent for a disclosed principal 
must be clear. On the basis that the evidence was not clear that in 
the transactions in dispute herein, complainant knew at the time 
when the sale was complete, that is, when the hammmer fell, that 
respondent Kimbrough was buying for Benefiel and not for 
himself, we held that Kimbrough was personally liable for the 
purchase price; we still believe that that was correct. 


Any bankruptcy such as Benefiel’s is necessarily a misfortune 
for the creditors of the bankrupt party. In a given transaction 
with a party who becomes bankrupt, the question who has the 
misfortune to be a creditor of the bankrupt and who does not, may 
have to be decided on the basis of legal rules, and commonly 
accepted concepts of wrongdoing may not provide any basis for 
deciding on whom the misfortune falls. The decision in this case, 
amounts to a finding that in the transactions in dispute herein, 
respondent Kimbrough had the misfortune to be one of the 
creditors of the bankrupt Benefiel, a misfortune which he might 
have avoided but did not, by appropriate communication with 
complainant before bidding at auction. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should 
be made. 


Accordingly, the order issued on November 8, 1973, is hereby 
reinstated. 


The decision and order of November 8, 1973, and this order, are 
the same as orders by the Secretary of Agriculture, being issued 
pursuant to delegated authority, 37 F.R. 28475, as authorized by 
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Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. The order of 
November 8, 1973, and this order, constitute ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Kimbrough does not 
comply with such an order within the time limit in such order 
complainant Twin Falls Livestock Commission Company may 
within one year of the date of such order file in the District Court 
of the United States for the District in which it resides or in which 
is located the principal place of business of the respondent, or in 
any State Court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which it claims 
damages and such order in the premises.* That section further 
provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders in such order shall be prima facie evidence of the facts 
therein stated, and the petitioner shall not be liable for costs in the 
District Court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon its appeal. That section 
further provides that if the petitioner finally prevails, it shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


DISMISSAL — WITHDRAWAL OF COMPLAINT 


*It is requested that copies of all pleadings filed by any party in any such suit, 
be filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. 20250. 
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(No. 15,885) 


LEONARD Biossom v. M. P. McManon and Lynn W. Ross, and 
Nampa Livestock Market, Inc. P&S Docket No. 4870. On 
withdrawal of complaint, counterclaims, and cross-com- 
plaint, in order issued June 24, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,886) 


WitBur SHaw v. M. P. McManon and Lynn W. Ross, and Nampa 
Livestock Market, Inc. P&S Docket No. 4867. On with- 
drawal of complaint, counterclaims, and cross-complaint, 
in order issued June 24, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,887) 


DELBERT JIM v. M. P. McMauon and Lynn W. Rose, and NAMPA 


Livestock Market, Inc. P&S Docket No. 4873. On with- 
drawal of complaint, counterclaims, and cross-complaint, 
in order issued June 24, 1974, by Donald A. Campbell, 
Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 15,888) 


Epcar A. ConkLIn v. Jack Mixues. P&S Docket No. 4897. In 
order issued June 24, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,889) 
In re T. J. Fintey and Jeriau L. FIntey. P&S Docket No. 4816. 


Without prejudice, in order issued June 27, 1974, by William 
J. Weber, Administrative Law Judge. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,890) 


HERSCHEL Kotz v. Witu1AM J. Notan Livestock, Inc., a Corpora- 
tion, and WituiAM J. Notan. P&S Docket No. 4893. In order 
issued June 28, 1974, by Donald A. Campbell, Judicial 
Officer. 





LIST OF DECISIONS REPORTED 


JUNE 1974 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ALLSTATE APPLE EXCHANGE, INc. v. THE ZEITER Foop 
Corporation. PACA Docket No. 2-3398. Default 


Auster Company, Inc., THE v. MENDELSON-ZELLER Co., 
Inc. PACA Docket No. 2-3069. Order dismissing 
petition for reconsideration 


Cat-CeLt MarKetTinG, Inc. v. Davita Distrisutinc Co., 
Inc. PACA Docket No. 2-3394. Default 


CamPpBELL Potato Co. v. SOUTHWESTERN Potato PRE- 
Pack Co. PACA Docket No. 2-3299. Dismissal — 
authorization of complainant 


CoLtorapo Potato GrRowEerRS EXCHANGE v. AMERICAN 
Brokers, Inc. PACA Docket No. 2-3383. Admission 
of liability 


Commopity MARKETING CoMPANY v. RANDLES PRODUCE. 
PACA Docket No. 2-3170. Reduced amount of 
reparation sought — Reparation for amount due 


Country Foops, Division or AGway, INc. v. STILLMAN 
Propuce Company, Inc. PACA Docket No. 2-3380. 
Default 


H & S Propuce Company v. Jackson Tomato Co. PACA 
Docket No. 2-3368. Default 


“Tpano Dick” Kassatiy & Co., Inc. PACA Docket No. 
2-3108. Flagrant and repeated violations — failure 
to pay promptly and in full — Publication of facts 


Joun F. STAMBAUGH AND Co. v. CuHas. Rn1’s Sons, Inc. 
PACA Docket No. 2-3362. Default 


Joun H. Norman & Sons Distrisputinc Company, INc. v. 
JERRY COVINGTON BROKERAGE Co. PACA Docket No. 
2-3370. Default 


Lone & Scott Farms, Inc. v. Ditty Pickte Co., INc. 
PACA Docket No. 2-3385. Default 


Lona & Scott Farms, Inc. v. B. Gross, Inc. PACA 
Docket No. 2-3386. Default 





AGRICULTURE DECISIONS 
Perishable Agri. Commodities Act, 1930 — Cont. 


LouIsiANA STRAWBERRY & VEGETABLE DistrRiBUTING Co., 
Inc. PACA Docket No. 2-3185. Misrepresentation — 
by mark, stencil, statement or deed the weight of 
16 lots of vegetables — Misbranding — resulting 
from such short weighings — Repeated and flagrant 
violations — misrepresenting and misbranding of 
vegetables — Sanction 


MARSHALL Propuce Co., Inc. v. Davita DistrRIBuTING 
Co., Inc. PACA Docket No. 2-3365. Default 


Muir-Roperts Co., Inc. v. Davita Distrisutine Co., 
Inc. PACA Docket No. 2-3366. Default 


Procacct Bros. Sates Corp. v. FRANK Fappis. PACA 
Docket No. 2-3360. Default 


R. B. Topp Propuce Co., Inc. v. C. & C. Tomato PropucEe 
Co. PACA Docket No. 2-3381. Default 


R-J Distrisutine Co., Inc. v. RANDLES Propuce. PACA 
Docket No. 2-3000. Acceptance — by unloading — 
Contract — failure to establish breach of — Repara- 


RayMonpD Bouzan, Inc. v. THE ZEITER Foop CorpPorATION. 
PACA Docket No. 2-3395. Default 


Roy Rucker Propuce v. JoHN P. MILLER WHOLESALE PRo- 
pucE. PACA Docket No. 2-3231. Contract price — 
failure to pay — Reparation 


Star Farms v. JERRY Covincton BrokERAGE Co. PACA 
Docket No. 2-3371. Default 


Sunny Farms, Inc. v. Emptre Foops, Inc. PACA Docket 
No. 2-3224. Contract — breach of — Contract terms 
— f. o. b. as to price — delivered as to grade and 
condition — Damages — burden of proof sustained 
— Reparation for balance due 


VALLEY TropicaAL Farms, Inc. v. SHIPPERS SERVICE Co., 
Inc. PACA Docket No. 2-3260. Dismissal — au- 
thorization of complainant 


W. Cuas. HEITMULLER Co., INc. v. Georce D. DEoupEs 
Company, Inc. PACA Docket No. 2-3332. Dismissal 
— authorization of complainant 
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Packers and Stockyards Act, 1921 — Cont. 


W. Cuas. Hertmutier Co., Inc. v. Birtt Koustenis & 
Co., Inc. PACA Docket No. 2-3375. Admission of 
liability 


Wainer Fruit Co. v. Goop Foops Mrc. & Procgssinc. 
PACA Docket No. 2-3379. Default 


Wasusurn Porato Co. v. Tiger-Mo Propuce Co. PACA 
Docket No. 2-3388. Admission of liability 


Younc, CHar.es M. v. Bret’s Foops, Inc. PACA Docket 
No. 2-3147. Contract terms — breach of — Burden 
of proof sustained — incorrect billing — Damages 
— failure to sustain burden of proof — Incorrect 
billing — Reparation for amount of potatoes accepted 


(No. 15,891) 


In re “‘Ipano Dicx’’ Kassatty & Co., Inc. PACA Docket No. 
2-3108. Decided June 8, 1974. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to pay promptly and in full for perishable agricultural 
commodities purchased, received, and accepted in commerce, the facts and 
circumstances of such violations shall be published. 


Garrett B. Stevens, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on September 4, 1973, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondent purchased, received, 
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and accepted, in interstate and foreign commerce, 576 lots of 
fruits and vegetables, all being perishable agricultural com- 
modities, from 58 sellers, but failed to make full payment 
promptly of the agreed purchase prices to the sellers in. the 
amount of $99,303.26. 


A copy of the Complaint was served upon the respondent on 
September 17, 1973, which Complaint has not been answered. The 
time for an answer having expired and upon the motion of the 
Complainant for the issuance of a Decision, the following Decision 
and Order is issued without further procedure or hearing, pur- 
suant to Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, ‘‘Idaho Dick’’ Kassatly & Co., Inc., is a 
District of Columbia corporation whose last known business 
address is 1338 Fifth Street, N.E., Washington, D.C. 20002. 


2. Pursuant to the licensing provisions of the Act, license no. 
710026 was issued to respondent on July 7, 1970. This license had 
been renewed annually, but terminated on July 7, 1973, when 
respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
October 1972, through April 1973, respondent purchased, 
received and accepted, in interstate and foreign commerce, 576 
lots of fruits and vegetables, all being perishable agricultural 
commodities from 58 sellers, but failed to make full payment 
promptly of the agreed purchase prices totaling $99,303.26. As of 
this date, the respondent has failed to make full payment of the 
agreed purchase prices to these sellers. 


4. By letter dated February 12, 1973, respondent was given 
the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to violations of Section 2 
of the Act (7 U.S.C. 499b). Respondent has failed to do so and 
most of the violations alleged in paragraph 3 of this Complaint are 
for transactions subsequent to the aforementioned letter. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 576 transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
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Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499(b)), and the facts and circumstances thereof shall be 
published. 


This Order shall be effective from the 11th day after this 
Decision becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within 30 days after 
service as provided in Sections 47.37 and 47.39 of the amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


(No. 15,892) 


Commopity MARKETING ComPpANY v. RANDLES Propuce. PACA 
Docket No. 2-3170. Decided June 14, 1974. 


Reduced amount of reparation sought — shipments less than that claimed 
in original claims — Additional claim for 50 cartons with respect to one ship- 
ment disallowed — Reparation for amount due. 


Where respondent accepted the produce in issue, respondent is liable to com- 
plainant for the purchase prices set forth in the findings of fact herein, 
except for the $180.00 disallowed complainant and less the $1000 already 
paid by respondent, less reductions in the amount of $1,080.00 for a total 
liability of $7,307.25 for which reparation is awarded. 


G. Patrick Arnoult, Memphis, Tenn., for complainant. 
Charles E. Hanks, Fayetteville, Ark., for respondent. 
George S. Whitten, Presiding Officer. 


*The Decision and Order became final June 8, 1974. --Ed. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
sought reparation against respondent in the amount of $8,970.00 
in connection with nine shipments of vegetables in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $3,000, the 
parties waived oral hearing, and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is therefore 
applicable. Pursuant to this procedure complainant filed an 
opening statement, respondent filed an answering statement and 


complainant filed a statement in reply. Complainant also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Commodity Marketing 
Company, whose address is Suite 414, 555 Perkins Extended, 
Memphis, Tennessee. 


2. Respondent, Randles Produce, is a partnership composed of 
Samuel B. Randles and Julia T. Randles, whose address is Route 
1, Box 4A, Lowell, Arkansas. At the time of the transactions 
involved herein respondent was not licensed under the Act but 
was operating subject to license. 


3. On or about February 8, 1973, respondent sold and delivered 
-to complainant 263 30 lb. cartons of tomatoes at $4.50 per carton 
or a total of $1,183.50, and 25 crates of large peppers at $6.00 a 
crate or a total of $150.00. Complainant invoiced respondent for 
the tomatoes and peppers on February 9, 1973. On April 9, 1973, 
respondent paid complainant $1,000.00 in connection with the 
shipment, leaving a balance due of $333.50. 
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4. On or about February 14, 1973, complainant sold and 
delivered to respondent 175 20 lb. cartons of tomatoes at $2.50 per 
carton or a total of $437.50, and 100 30 lb. cartons of tomatoes at 
$4.00 per carton or a total of $400.00. Complainant invoiced 
respondent for the tomatoes on February 15, 1973. On March 6, 
1973, complainant invoiced respondent for an additional 11 20 lb. 
cartons of tomatoes which had been delivered along with the 
shipment of February 14, 1973. The total cost of the additional 11 
cartons of tomatoes was $27.50. 


5. On or about February 23, 1973, complainant sold and 
delivered to respondent 200 20 lb. cartons of tomatoes at $3.60 per 
carton or a total of $720.00. Complainant invoiced respondent for 
these tomatoes on February 23, 1973. On February 26, 1973, 
complainant invoiced respondent for an additional 50 20 lb. 
cartons of tomatoes at $3.60 per carton or a total of $180.00, 
which had allegedly been delivered along with the shipment of 
February 23, 1973. 


6. On or about February 28, 1973, complainant sold and 
delivered to respondent 200 20 lb. cartons of tomatoes at $4.75 per 
carton or a total of $950.00. 


7. On or about March 5, 1973, complainant sold to respondent 
200 cartons of tomatoes, size 5 by 6, at $4.25 per carton, but 
delivered to respondent only 197 cartons, having a total value of 
$837.25. 


8. On or about March 12, 1973, complainant sold and delivered 
to respondent 400 20 lb. cartons of tomatoes at $3.00 per carton or 
a total of $1,200.00, and 48 30 lb. cartons of tomatoes at $3.00 per 
carton or $144.00. 


9. On or about March 8, 1973, complainant sold and delivered 
to respondent 120 20 lb. carton of tomatoes at $3.00 per carton or 
a total of $360.00 and 150 cartons of size 24 lettuce at $3.85 per 
carton or a total of $577.50. 


10. On or about March 14, 1973, complainant sold and delivered 
to respondent 200 20 lb. cartons of tomatoes at $3.00 per carton or 
a total of $600.00. 


11. On or about March 22, 1973, complainant sold and delivered 
to respondent 500 20 lb. cartons of tomatoes at $3.60 per carton or 
a total of $1,800.00. 


12. The formal complaint was filed August 17, 1973, which was 
within nine months after accrual of the cause of action herein. 
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CONCLUSIONS 


In its opening statement complainant reduced the amount of 
reparation sought from respondent from the original $8,970.00 to 
$7,500.00. This reduction is partly reflected in Finding 9 wherein 
we found that complainant sold and shipped to respondent 120 20 
lb. cartons of tomatoes whereas complainant’s original claim was 
that he sold and shipped to respondent 250 cartons of such 
tomatoes. In addition, as to the 20 lb. cartons covered by Find- 
ings 8 and 10, complainant has agreed to a reduction in price 
totalling $1,080.00 out of deference to respondent’s claim that 
such tomatoes were 60 percent spoiled on arrival. 


In connection with the 200 20 lb. cartons of tomatoes covered 
by Finding 5 complainant claimed that an additional 50 cartons of 
tomatoes at the same price accompanied the shipment of 200 
cartons on February 23, 1973. The additional 50 cartons were not 
mentioned on complainant’s original invoice issued February 23, 
1973, but were covered by a separate and subsequent invoice 
issued February 26, 1973, as an addition to the previous invoice. 
Respondent denies receiving these additional 50 cartons of 
tomatoes and complainant was unable to produce evidence that 
such tomatoes were delivered. Consequently complainant’s claim 
in the amount of $180.00 for such tomatoes has been disallowed. 
In regard to the tomatoes covered by Finding 7 complainant’s 
original allegation was that the number of cartons shipped was 
200. However, respondent contended that only 197 cartons of 
tomatoes were received and complainant did not deny this 
allegation. Consequently, complainant’s claim for 3 of these 
cartons at $4.25 per crate or a total of $12.75 will be disallowed. 


As to much of the produce shipped respondent raised the 
defense that such produce arrived in poor condition. However, 
respondent’s claim in this regard is unsupported by any ac- 
ceptable evidence. We find that respondent received and accepted 
the produce as set forth in the findings of fact and is liable for the 
purchase prices as set forth therein except for the $180.00 for 50 
cartons of tomatoes covered by complainant’s February 26, 1973 
invoice, and, less the $1,000 payment of April 9, 1973, and the 
reductions totalling $1,080.00 as to the 20 lb. cartons of tomatoes 
covered by Findings 8 and 10; or a total of $7,307.25. Respond- 
ent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation will be awarded with 
interest. 
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ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $7,307.25 with interest thereon 
at the rate of 8 percent per annum from April 1, 1973, until paid. 


Copies of this Order shall be served upon the parties. 


(No. 15,893) 


In re LoutstanA STRAWBERRY & VEGETABLE DIsTRIBUTING Co., 
Inc. PACA Docket No. 2-3185. Decided June 14, 1974. 


Misrepresentation — by mark, stencil, label, statement or deed the weight of 

16 lots of vegetables — Misbranding — resulting from such short weighings 

— Repeated and flagrant violations — misrepresenting and misbranding of 
vegetables — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by misrepresenting and misbranding 16 lots of vegetables, all 
perishable agricultural commodities shipped in commerce, respondent has 
consented to the issuance of the order herein against it, and respondent’s 
license under the Act is suspended for thirty (30) days, as stated in the 
Order herein. 


Marshall Marcus, for complainant. 
Morris Atlas, McAllen, Texas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the ‘“‘Act,’’ instituted by a 
Complaint filed on November 29, 1973, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. The Complaint alleges that 
during the period of December 1971, through May 1973, 
respondent misrepresented by mark, stencil, label, statement, or 
deed, the weight of 16 lots of vegetables, all being perishable 
agricultural commodities shipped, sold, or offered to be sold in 
interstate commerce, in that the cartons or sacks of vegetables 
were marked to show the vegetables within the containers 
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weighed 50 pounds net; but each lot was misrepresented and, 
therefore, misbranded because of short weight. Furthermore, the 
Complaint states that the alleged misrepresentations and 
misbrandings constituted willful, repeated and flagrant violations 
of section 2(5) of the Act (7 U.S.C. 499b(5)). 


A copy of the Complaint was served upon Respondent and, on 
December 26, 1973, Respondent filed an Answer to the complaint 
in which it admitted paragraphs 1 and 2 but denied all other 
allegations therein. An oral hearing was held before the un- 
dersigned Administrative Law Judge of the United States 
Department of Agriculture, on May 22, 1974, at Edinburg, 
Texas. Mr. Marshall Marcus, Office of the General Counsel, 
United States Department of Agriculture, appeared for the 
complainant. Mr. Morris Atlas and Mr. Charles C. Murray of 
Atlas, Hall, Schwartz, Mills, Gurwitz & Bland, McAllen, Texas, 
appeared for the respondent. 


At the hearing, the parties offered as Exhibit 1, attached 
hereto, a Stipulation and Consent, negotiated at a pre-hearing 
conference, wherein the respondent consented to the issuance of a 
Final Order containing Findings of Fact and Conclusions, for the 


purposes of this proceeding only, based upon the allegations of 
the Complaint, and suspending its license for a period of 30 days 
commencing July 1, 1974. The respondent further waived its 
rights of appeal and of oral argument before the Secretary and of 
the provisions of section 10 of the Act with respect to 10 days’ 
notice before an Order can take effect. 


FINDINGS OF FACT 


1. Respondent, Louisiana Strawberry & Vegetable 
Distributing Co., Inc., is a Texas corporation whose address is P. 
O. Box 1868, McAllen, Texas 78501. 


2. Pursuant to the licensing provisions of the Act, license 
number 206416 was issued to respondent on November 6, 1964. 
This license has been renewed annually. It next is subject to 
renewal on or before November 6, 1974. 


3. As set forth fully in paragraph 3 of the Complaint, during 
the period December 1971, through May 1973, respondent 
misrepresented by mark, stencil, label, statement or deed, the 
weight of 16 lots of vegetables, all being perishable agricultural 
commodities, shipped, sold, or offered to be sold in interstate 
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commerce, in that the cartons or sacks of vegetables were marked 
to show the vegetables weighed 50 pounds net, but the weight of 
each lot was misrepresented, and, therefore, misbranded, because 
of short weight. 


4. Respondent has consented to the issuance of an Order 
suspending its license for thirty days, commencing July 1, 1974. 


5. Complainant has consented to the issuance of such an Order. 


CONCLUSIONS 


The acts of the Respondent in misrepresenting by mark, 
stencil, label, statement or deed, the weight of 16 lots of 
vegetables, all being perishable agricultural commodities shipped 
in interstate commerce, as set forth in Finding of Fact No. 3, 
constitute violations of section 2(5) of the Act, (7 U.S.C. 499b(5)). 


Respondent has consented to the issuance of an Order 
suspending its license for thirty days; waived its rights of appeal, 
argument before the Secretary, and provisions of section 10 of the 
Act; has requested that the Order become final upon issuance; 
and that the sanction become effective on July 1, 1974. Com- 
plainant has recommended and consented to the issuance of such 
an Order. 


ORDER 
Effective July 1, 1974, respondent’s license is suspended for 
thirty days. 


This Decision and Order shall become final immediately upon 
its issuance. 


This Order shall be published and copies hereof shall be served 
upon the parties. 


(No. 15,894) 


R-J Distrisutine Co., Inc. v. RANDLES Propuce. PACA Docket 
No. 2-3000. Decided June 19, 1974. 


Acceptance — by unloading — Contract — failure to establish breach of — 
Reparation 
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Where respondent accepted the produce in issue and failed to establish a breach 
of the contract by complainant with resulting damages, respondent is 
liable to complainant for the amount claimed, $845.00, for which repara- 
tion is awarded. 


Counterclaim — dismissal 


Where respondent’s counterclaim was based on the alleged breach of contract 
which respondent failed to establish, the counterclaim is dismissed. 


Complainant pro se. 
Bobby Odum, Lowell, Ark., for respondent. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $845.00 for failure 
to make payment for a shipment of lettuce and carrots purchased 
in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying liability to complainant. 
Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the parties were given an opportunity to submit ad- 
ditional evidence in support of their respective positions by means 
of verified statements. Complainant filed an opening statement. 
Respondent submitted an answering statement, and complainant 
filed a statement in reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, R-J Distributing Co., Inc., is a corporation 
whose address is P.O. Box 1572, Glendale, Arizona. 


2. Respondent is a partnership, composed of Samuel B. 
Randles and Julia J. Randles doing business as Randles Produce, 
whose address is Route 1, Box 4-A, Lowell, Arkansas. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 
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3. On or about January 2, 1973, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent, f.o.b., 50 sacks of carrots at $2.50 per sack or $125.00 
and 300 cartons of lettuce at $2.35 per carton or $705.00 plus $.30 
per carton for cooling less a $75.00 credit for light lettuce for a 
total $845.00. The contract was negotiated by Brownie Brokerage 
Co., of Nogales, Arizona. Respondent, on January 2, 1973, ac- 
cepted the carrots and lettuce upon arrival at destination, and has 
since refused to pay the adjusted purchase price. 


4. The formal complaint was filed April 20, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in its complaint that it sold and shipped 
the carrots and lettuce to respondent f.o.b., pursuant to an oral 
contract of sale. Respondent acknowledged receiving the goods 
but claimed that it rejected them, because the goods failed to 
conform to the contract of sale. Respondent claimed that the 
lettuce received was “rusty” and that the carrots received were 
‘‘washed”’ and ‘‘mushed”’ making the goods unmerchantable. 


The initial question for decision is whether respondent accepted 
the goods. In the answer, which was sworn to by both partners, 
respondent contended that it never accepted the goods in 
question, and to the contrary alleged that Samuel B. Randles 
telephoned Joseph P. Hoelting, Secretary-Treasurer of com- 
plainant, three times before the produce was unloaded, to reject 
such goods and receive instructions for disposition. Respondent 
claimed that Hoelting instructed Samuel B. Randles to unload the 
produce and:do what he could with it, and promised there would 
be no charge for the spoiled goods. Complainant, in his opening 
statement, denied the above and alleged that respondent called 
between three and four days after arrival and promised to im- 
mediately pay for the goods in question. 


In the answering statement, which was sworn to by Samuel B. 
Randles, respondent changed its position and admitted that 
Samuel B. Randles did not call Mr. Hoelting before the trucks 
were unloaded, but instead telephoned the broker, who negotiated 
the sale, for advice on the spoiled goods. Samuel B. Randles 
alleged that the broker told him to unload the goods and an ad- 
justment would be made. This contention was denied by the 
broker in a letter attached to complainant’s statement in reply. 
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The letter states that respondent never complained to the broker 
about the quality of the lettuce or carrots. In view of the evidence, 
we find that respondent did not reject the goods in question, but 
rather accepted them. 


Having accepted the produce, respondent became liable for the 
full purchase price thereof less any damages caused by any breach 
of contract by complainant. Respondent alleged that there was a 
breach since the lettuce received was “‘rusty’’ and the carrots were 
“‘washed”’ and “‘mushed,”’ making the goods unmerchantable and 
in the answering statement claimed the goods were totally 
worthless and therefore hauled to a dump. Respondent however 
did not have the produce inspected by any qualified inspection 
service. 


Respondent has therefore failed to show that there was a breach 
of contract by complainant. The purchase price for the carrots and 
lettuce including cooling and after taking into consideration the 
$75.00 allowance totaled $845.00. The failure of respondent to pay 
complainant this amount is a violation of section 2 of the Act. 
Reparation should be awarded complainant in that amount with 
interest. Respondent’s counterclaim, since it was based on the 
alleged breach, should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $845.00 with interest thereon 
at the rate of eight percent per annum from February 1, 1973, 
until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,895) 


Roy Rucker Propuce v. JoHN P. MILLER WHOLESALE PRODUCE. 
PACA Docket No. 2-3231. Decided June 24, 1974. 


Contract price — failure to pay — Reparation for 


Where respondent accepted the produce in issue and failed to sustain its burden 
of proof of any breach of contract by complainant, respondent is liable to 





872 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1940 
Cite as 33 A.D. 871 


complainant for the full contract price of said produce, less the $100.00 
already paid by respondent thereon, for a total due and owing complainant 
in the amount of $1,442.77 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $1,542.77 against respondent 
in connection with a transaction involving a truckload of 
watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to that procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Complainant filed an opening statement, but 
respondent submitted no additional evidence. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy Rucker, doing business 
as Roy Rucker Produce, whose address is P.O. Box 236, Colbert, 
Oklahoma. 


2. Respondent is a partnership composed of Paul Miller and 
John P. Miller, doing business as Miller’s Farm Market and also 
trading as John P. Miller Wholesale Produce, whose address is 
1202 Prospect Street, Salina, Kansas. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 
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3. On or about July 20, 1973, complainant shipped a load of 
watermelons from Caldwell, Texas to Salina, Kansas. After 
discussing terms with respondent upon arrival of the goods in 
Salina, complainant sold the load to respondent at the agreed 
price of $3.25 per hundredweight, delivered, or a total invoice 
value of $1,542.77. 


4. Subsequent to the filing of the formal complaint, respondent 
tendered and complainant accepted, as payment on account, a 
check in the amount of $100. 


5. A formal complaint was filed on December 26, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s first contention is that the parties agreed that the 
load should be handled on a consignment basis. Complainant, 
however, contends in his verified complaint that the parties 
agreed to a contract of sale. Complainant submitted invoices in 
support of his contention and there is no showing that these in- 
voices were promptly objected to by respondent. After reviewing 
this evidence, it is our conclusion that complainant’s contention is 
correct. 


Respondent accepted the produce and is, therefore, liable to 
complainant for the purchase price less damages for any breach of 
contract by complainant. Respondent alleges that the produce did 
not make good delivery and that it is, therefore, not liable to 
complainant for full payment. O’Donnell Fruit Company of 
Pittsburgh v. Mathew Mercurio, 18 A.D. 1173 (1959). Respond- 
ent has the burden of proving such breach by a preponderance of 
the evidence, but has offered no evidence to support its con- 
tention. We must conclude, therefore, that respondent has not 
met this burden. Accordingly, respondent is liable for the full 
contract price. 


Respondent’s final contention is that complainant agreed to 
reduce the price by $300 because of damage to the load. Com- 
plainant does not deny that the parties agreed to a reduction, but 
he alleges that a reduction of $195 was made conditioned upon 
respondent’s immediate payment. The Department’s report of 
investigation in this case clearly supports complainant’s position. 
Accordingly, we find that the reduction was conditioned upon 
respondent’s immediate payment. Such payment was not made, 
so respondent is liable for the full contract price. 





874 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1940 
Cite as 33 A.D. 874 


In conclusion, we find that respondent is liable to complainant 
for the contract price of $1,542.77 less the $100 respondent 
previously paid; or $1,442.77. The failure to pay this amount is a 
violation of section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,442.77, with interest thereon at 
the rate of 8 percent per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,896) 


CuHarLes M. Younc v. BreEt’s Foops, Inc. PACA Docket No. 
2-3147. Decided June 24, 1974. 


Contract terms — alleged breach of — burden of proof sustained — incorrect 
billing 


Where the contract called for unclassified potatoes, and complainant billed re- 
spondent for U. S. No. 1 potatoes, complainant breached the contract. 


Damages — burden of proof — failure to sustain 


Where respondent offered no evidence to support its claim for damages in the 
amount of $1,920.00 with respect to one of the shipments involved, credit 
for that amount is disallowed. 


Incorrect billing — Reparation for amount of potatoes accepted 


Where the contract called for unclassified potatoes, respondent is liable to 
complainant for the purchase price of such potatoes, accepted by respond- 
ent, at the price of $4.00 per bag for a total of $7,352.00 for which reparation 
is awarded complainant against respondent. 


Complainant pro se. 
Respondent pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $8,112 against respond- 
ent in connection with a transaction involving perishable 
agricultural commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Although the amount claimed in the formal complaint exceeds 
$3,000, oral hearing was waived by all parties. Accordingly, the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified opening and answering statements. Neither party sub- 
mitted any additional evidence and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Merritt Young, doing 
business as Charles M. Young, whose address is M-24, Mayville, 
Michigan. 


2. Respondent is a corporation, Brel’s Foods, Inc., whose 
address is 1509 North 5th Street, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was not 
licensed, but was subject to license under the Act. 


3. On or about October 28, 1972, in the course of interstate 
commerce, complainant contracted to sell to respondent four 
truckloads of unclassified potatoes. 


4. From October 28, 1972 through December 6, 1972, from 
loading points in the State of Michigan, complainant shipped four 
truckloads of potatoes to respondent in Philadelphia, Penn- 
sylvania. 


5. Upon arrival of the shipments, respondent accepted the 
potatoes. Respondent has made no payment to complainant for 
the produce. 


6. An informal complaint was filed on May 24, 1973, which was 
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within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the existence 
of a contract for the sale of potatoes by complainant to respondent 
on or about October 28, 1972. It is complainant’s contention, 
however, that he delivered the potatoes in accordance with the 
contract, but that respondent breached the contract because of its 
failure to make payment after acceptance of the produce. 
Respondent denies liability for full payment alleging that com- 
plainant did not comply with the terms of the contract. 


Upon arrival of the truckload in Philadelphia, respondent 
accepted the produce. Having accepted the potatoes, respondent 
is liable for the purchase price less the damages which resulted 
from any breach of contract on complainant’s part. The burden of 
proving such breach and resulting damages by a preponderence of 
the evidence rests upon respondent. Joe Belson v. Hoosier 
Potato Co., Inc., 23 A.D. 1570 (1964). 


Respondent first alleges that complainant breached the con- 
tract by billing respondent for U.S. No. 1 potatoes when the 
terms of the contract called for unclassified produce. After a 
careful review of the evidence in this case, we conclude that this 
contention is correct. Both complainant and respondent allege 
that the contract called for unclassified potatoes, and the invoices 
submitted by complainant support respondent’s contention that 
respondent was partially billed for U.S. No. 1 potatoes. This 
clearly is a breach of the contract by complainant. Accordingly, 
respondent is only liable to complainant for the price of un- 
classified potatoes, which in this case was $4.00 per bag. 


Respondent next contends that one of the shipments was 
damaged by hollow heart and that it is, therefore, entitled to a 
credit in the amount of $1,920. Respondent, who has the burden 
of proving this allegation by a preponderance of the evidence, 
offers no evidence to support its contention. Respondent, 
therefore, has not met this burden. 


In conclusion, we find that respondent is liable to complainant 
in the amount of $7,352 for the potatoes it accepted. The failure of 
respondent to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,352 with interest thereon at 
the rate of 8 percent per annum from November 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,897) 


THE AvusteR Company, Inc. v. MENDELSON-ZELLER Co., INc. 
PACA Docket No. 2-3069. Decided June 28, 1974. 


Order dismissing Petition for Reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


LeRoy W. Gudgeon, Chicago, IIl., for complainant. 
Respondent pro se. 
David J. Christensen, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on April 25, 1974, awarding 
reparation to complainant against respondent. A copy of this 
order was served upon respondent on April 29, 1974. Respondent, 
in a telegram received by the Department on May 22, 1974, 
requested a two-week extension to file a petition for recon- 
sideration. A stay order was subsequently issued by the 
Department granting respondent an extension until June 10, 
1974, within which to file its petition for reconsideration, as well 
as staying the order of April 25, 1974, pending the issuance of a 
further order in this case. Respondent, on June 7, 1974, submitted 
a petition for reconsideration of the order of April 25, 1974, which 
petition was received by the Department on June 11, 1974. 


Respondent, in its petition, takes exception to our order of 
April 25, 1974, on several grounds. We have reconsidered our 
order of April 25, 1974, in the light of these exceptions, and find 
that all of these matters were before us and were thoroughly 
analyzed and considered at the time of the issuance of such order. 
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In our opinion, the order of April 25, 1974, is supported by the 
evidence of record and by the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant, the prior stay order is vacated, the order of 
April 25, 1974, is hereby reinstated, and:the reparation awarded 
therein shall be paid within 30 days from the date of the order. 


Copies of this order shall be served upon the parties. 


(No. 15,898) 


Sunny Farms, Inc. v. Empire Foops, Inc. PACA Docket No. 
2-3224. Decided June 28, 1974. 


Contract — breach of — Contract terms — f. 0. b. as to price — delivered as 
to grade and condition — Damages — burden of proof sustained — Repara- 
tion for balance due 


Where respondent accepted the potatoes in issue, respondent became liable to 
complainant for the full contract price thereof. However, as a result of 
complainant’s breach of the contract, respondent is entitled to damages in 
the amount of $1,558.75. Deducting this amount from the contract price of 
$7,560.63, less the $5,963.12 already paid by respondent to complainant 
thereon leaves an amount of $38.76 due and owing complainant for which 
reparation is awarded against respondent. 


Complainant pro se. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,597.51 in 
connection with a transaction involving a shipment of potatoes in 
interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, were served upon 
respondent. A copy of the report of investigation was also served 
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upon complainant. Respondent filed an answer admitting the 
receipt of the potatoes, but denying liability to complainant in 
any amount. 


Since the amount involved in this proceeding does not exceed 
$3,000, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure the pleadings of the parties, being verified, are con- 
sidered evidence in this case, as is the Department’s report of 
investigation. In addition, complainant filed an opening 
statement, and respondent filed an answering statement; 
however, no reply to the answering statement and no briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Sunny Farms, Inc., is a corporation whose 
address is P.O. Box 1, Edison, California. 


2. Respondent, Empire Foods, Inc., is a corporation whose 
address is P.O. Box 1199, Parkersburg, West Virginia. At the 
time of the transaction herein, respondent was licensed under the 
act. 


3. On or about May 23, 1973, in the course of interstate 
commerce, complainant and respondent entered into an oral 
contract for the sale of one carload of potatoes by complainant to 
respondent. Complainant’s invoice No. 324 specified the terms of 
sale to be: 200 sacks, U.S. No. 1 Longwhite potatoes at $7.85 per 
cwt.; 1,075 bales, 5/10 lb., U.S. No. 1 Longwhite potatoes at 
$8.85 per cwt.; and 425 cartons, U.S. No. 1 Count Longwhite 
potatoes at $9.50 per cwt., for a total invoice price of $7,560.63, 
f.o.b. shipping point as to price and delivered as to grade and 
condition. 


4. On or about May 23, 1973, pursuant to the above contract, 
complainant shipped from Edison, California, to respondent in 
Parkersburg, West Virginia, one carload (car No. SPFE 459748) 
of potatoes. 


5. The potatoes arrived at respondent’s place of business and 
on June 4, 1973, were federally inspected at 10:10 p.m., upon the 
application of respondent. The results of the inspection, in 
relevant part, are as follows: 


“Condition of Equipment: Temperature control in operation... . 
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One doorway open. 

“Temperature of Product: At doorway top 50 degrees F. bottom 
49 degrees F. 

“Condition: ... 10 Lb. sacks: In 40 % of samples no 
soft rot, 20 % show 1 or 2 %, 40 % show 
5 to 12 %, average 4 % Slimy Soft Rot, 
mostly advanced, many in early 
stages. Remainder firm.” 


6. Following the federal inspection, respondent accepted, 
without complaint, the 200 sacks of potatoes and the 425 cartons 
of potatoes. However, with respect to the 1,075, 5/10 lb. bales, 
showing 4 % Slimy Soft Rot, respondent’s Mr. Summer contacted 
complainant’s employee, Mr. Marvin Berry, and requested an 
adjustment of $1.10 per bale. Mr. Berry counteroffered with an 
adjustment of $.50 per bale, but no adjustment or other solution 
was agreed upon. 


7. Respondent thereafter accepted the 1,075, 5/10 lb. bales of 
potatoes, which it then sold for the account of complainant. 
Complainant did not consent to having the potatoes sold for its 
account and by letter dated June 11, 1973 notified respondent 
that full payment of the invoice price for all the potatoes was 


expected. 


8. On or about August 6, 1973 respondent made payment to 
complainant for the potatoes purchased, by check, in the amount 
of $5,963.12. The amount of $1,597.51 remains unpaid on the full 
invoice price of the potatoes. 


9. The formal complaint was filed on September 20, 1973, 
which was within 9 months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


On the basis of the evidence in the record, it is clear that the 
parties are in agreement as to the terms of the contract of sale 
involved herein. That contract provided for the sale by com- 
plainant of 3 lots of potatoes, to be shipped in one carload, as 
follows: 200 sacks, U.S. No. 1 Longwhite potatoes at $7.85 per 
cwt. (Lot 1); 1,075 bales, 5/10 lb. bags, U.S. No. 1 Longwhite 
potatoes at $8.85 per cwt. (Lot 2); and 425 cartons, U.S. No. 1 
Count Longwhite potatoes at $9.50 per cwt. (Lot 3). The total 
invoice price was $7,560.63, FOB shipping point as to price and 
delivered as to grade and condition. 
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The evidence further establishes that complainant shipped the 
kind and quantity of Longwhite potatoes called for in the con- 
tract, that they were received by respondent, that they were 
federally inspected as soon after receipt as possible, and that they 
were thereafter accepted by respondent. The results of the federal 
inspection reveal that Lot 1 and Lot 3 were of U.S. No. 1 quality 
at the time of delivery; however, the inspection also shows that 
the 1,075 bales in Lot 2 failed to meet the grade standard for U.S. 
No. 1 potatoes! due to the presence of an average of 4% Slimy 
Soft Rot. 


The delivery terms of this contract, ‘‘f.o.b. as to price and 
delivered as to grade and condition,’’ mean that the buyer, 
respondent, was to pay the freight charges, and that the seller, 
complainant, was to assume all risk of loss and damage in transit. 
Further, in a delivered sale the burden of proving that the produce 
sold conforms to the contract requirements at destination 
generally falls upon the seller. Edward Dilatush & Co. v. Nicholas 
V. Penachio, 23 A.D. 134. However, where the buyer accepts the 
produce, as was done in this instance, he becomes liable to the 
seller for the full contract price of the produce, less the sums 
already paid to the seller in connection therewith, and less 
provable damages sustained as a result of any breach of the 
contract of sale by the seller. In addition, when the produce is 
accepted, the burden of proof shifts to the buyer, respondent in 
this case, and he must prove, by a preponderance of the evidence, 
the breach of contract by the seller and any damages sustained by 
respondent as a result of the breach. 


Referring now to the specific facts in the case before us, 
respondent admits that it accepted the entire shipment of 
potatoes, and that it had no complaint with the quality of the 
potatoes in Lot 1 and Lot 3. However, respondent contends that 
the inspection results on the 1,075 bales of potatoes in Lot 2 
established that they failed to grade U.S. No. 1 on delivery, and 


1. The pertinent provisions of the U. S. Standards For Grades Of Potatoes 
provide the tolerances for defects to be: 
U.S. No. 1. A total of 8 percent for potatoes in any lot which fail to meet 
the requirements for the grade: Provided, That . . . not more than the 
following percentages shall be allowed for the defects listed: 


(iii) . . . not more than 1 percent for potatoes which are frozen or affect- 
ed by soft rot or wet breakdown. (7 CFR § 51.1546(a)(2)). 
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that respondent was damaged as a result of this breach of contract 
by complainant. In further defense of its position, respondent 
alleges that its employee, Mr. Summer, contacted Mr. Wells and 
Mr. Marvin Berry, of complainant corporation, at the time the 
problem with the potatoes was discovered, and after failing to get 
agreement as to a price adjustment was specifically authorized to 
handle the potatoes and dispose of them to the best of respond- 
ent’s ability. Respondent contends that it then sold the potatoes 
for the account of complainant, that it got the best price it could 
for them, and that it paid complainant the net proceeds from the 
sale after deducting an amount to cover its expenses. 


Complainant offered no evidence challenging the results of the 
inspection or in any way contradicting respondent’s claim that the 
potatoes in Lot 2 failed to meet the contract requirement for U.S. 
No. 1 grade at destination. However, complainant strongly 
contests the assertion by respondent, through Mr. Summer, that 
any of complainant’s employees ever gave respondent authority 
to handle the potatoes for its account. 


On the basis of all the evidence presented, we conclude that 
respondent sustained its burden of proof that the potatoes in Lot 
2 failed to meet the delivery requirement of the contract and that 
complainant, therefore, breached the contract of sale in violation 
of section 2 of the act, for which damages should be awarded to 
respondent against complainant. We further conclude, in light of 
the conflicting testimony and in the absence of any written 
agreement, that respondent failed to establish by a preponderance 
of the evidence that any agreement was reached between the 
parties which modified the terms of the contract and authorized 
respondent to handle the potatoes for the account of complainant. 
Upon acceptance of the potatoes on arrival, respondent became 
liable for the full contract price of $7,560.63, but as a result of 
complainant’s breach of contract respondent is entitled to 
damages sustained as a result of that breach. 


The general measure of damages for a breach of contract, when 
the buyer has accepted the produce, is the difference at the time 
and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted. 
Uniform Commercial Code, section 2-714: B. G. Anderson Co., 
Inc. v. Zeidenstein Brothers, 29 A.D. 1443; and Freshpict Foods, 
Inc. v. H. R. Bushman & Sons, Inc., 29 A.D. 71. As to the value 
of the goods accepted, we will consider as evidence of such value, 
the proceeds obtained on resale of the produce, provided that such 
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resale has been made in a prompt and proper manner. Since there 
is no evidence in the record which would indicate that respond- 
ent’s resale of the 1,075 bales of potatoes in Lot 2 was not made 
in a prompt and proper manner, we will accept the gross proceeds 
from the sale of $4,891.25 as reflecting the market value of the 
potatoes as accepted.” As to the value of the potatoes if they had 
been as warranted, since there is no evidence on this point in the 
record, we will accept the Market News Service Report for 
California new Longwhite potatoes, 50 pound bales, 5/10’s, for 
the Pittsburgh, Pennsylvania, market, a market which is 
representative of the value of the potatoes in Parkersburg, West 
Virginia. The price quoted for such potatoes in Pittsburgh, on 
both June 4 and June 5, 1973, June 4, 1973 being the apparent 
time of acceptance, was ‘‘$6 to #6.25.’’ Accepting the lower figure 
of $6 as reasonably representing the value of each bale of potatoes 
herein, the total value of the 1,075 bales shipped is $6,450. Thus 
the difference in value between the potatoes meeting contract 
requirements, $6,450, and the value of the potatoes actually 
delivered, $4,891.25, is $1,558.75, which represents respondent’s 
damages resulting from complainant’s breach of contract. 


The total invoice price of the three lots of potatoes in the 
carload shipped to respondent is $7,560.63, of which respondent 
has paid complainant $5,963.12, which amount represents the 
total amount due on the potatoes in Lot 1 and Lot 3 ($2,803.75), 
with the remainder being the net proceeds from the resale of the 
potatoes in Lot 2. The difference between the invoice price and the 
amount actually paid is $1,597.51, from which should be deducted 
respondent’s damages of $1,558.75, leaving $38.76 due and owing 
complainant from respondent. Respondent’s failure to pay this 
sum to complainant is a breach of contract, in violation of section 
2 of the act, for which damages should be awarded, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $38.76, with interest thereon 


2. Respondent failed to offer as evidence any written accounting or sales receipts 
showing the proceeds from resale of the potatoes. However, in its answer, 
respondent asserts that the best price it could get for the potatoes was $4.55 per 
50 Ib. bale. In the absence of any evidence challenging that the potatoes were 
sold for this amount, we conclude that the figure is accurate and that the 
potatoes were sold at this price. On the basis of this conclusion, the gross 
proceeds from the resale of the potatoes was $4,891.25. 
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at a rate of 8 percent per annum from July 1, 1973, until paid. 
Copies of this order shall be served upon the parties. 
DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,899) 

CAMPBELL Potato Co. v. SoUTHWESTERN Potato PRE-Pack Co. 
PACA Docket No. 2-3299. In order issued June 7, 1974, by 
Donald A. Campbell, Judicial Officer. 

(No. 15,900) 
VALLEY TropicAL Farms, Inc. v. Suippers Service Co., Inc. 


PACA Docket No. 2-3260. In order issued June 19, 1974, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 15,901) 
W. Cuas. HEITMULLER Co., Inc. v. GEorcE D. Deoupges Company, 
Inc. PACA Docket No. 2-3332. In order issued June 19, 
1974, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 15,902) 


CoLtorapo Potato Growers EXxcHANGE v. AMERICAN BROKERS, 
Inc. PACA Docket No. 2-3383. Reparation of $23,168.48 
with 8 percent interest from February 1, 1974, awarded com- 
plainant against respondent in order issued June 14, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,903) 


W. Cuas. HerTmMu.ter Co., Inc. v. Brut Koustenis & Co., Inc. 
PACA Docket No. 2-3375. Reparation of $36,388.79 with 8 
percent interest from February 1, 1974, awarded complainant 


against respondent in order issued June 24, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,904) 


WasHBurN Potato Co. v. Tic—Er-Mo Propuce Co. PACA Docket 
No. 2-3388. Reparation of $4,545.00 with 8 percent interest 
from March 4, 1974, awarded complainant against respond- 


ent in order issued June 28, 1974, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 
(No. 15,905) 


MarSHALL Propuce Co., Inc. v. Davita Distrisutine Co., INc. 
PACA Docket No. 2-3365. Reparation of $968.25 with 8 per- 
cent interest from December 1, 1973, awarded complainant 


against respondent in order issued June 5, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,906) 


Procacci Bros. SALES Corp. v. FRANK Fappis. PACA Docket No. 
2-3360. Reparation of $3,033.50 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 


spondent in order issued June 5, 1974, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 15,907) 


State Farms v. JERRY CovINGTON BrRoKERAGE Co. PACA Docket 
No. 2-3371. Reparation of $12,005.05 with 8 percent interest 
from September 1, 1973, awarded complainant against 
respondent in order issued June 5, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,908) 


H & S Propucr Company v. Jackson Tomato Co. PACA Docket 
No. 2-3368. Reparation of $4,520.00 with 8 percent interest 
from October 1, 1973, awarded complainant against respond- 
ent in order issued June 6, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,909) 


Joun H. Norman & Sons Distrisutinc Company, INc. v. JERRY 
Covincton BrokERAGE Co. PACA Docket No. 2-3370. Re- 
paration of $29,409.00 with 8 percent interest from October 
1, 1973, awarded complainant against respondent in order 
issued June 6, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,910) 


Murr-Roserts Co., Inc. v. Davita Distrisutine Co., Inc. PACA 
Docket No. 2-3366. Reparation of $2,260.00 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued June 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,911) 

JOHN F. STAMBAUGH AND Co. v. Cuas Rin1’s Sons, Inc. PACA 
Docket No. 2-3362. Reparation of $7,761.70 with 8 percent 
interest from December 1, 1973, awarded complainant 
against respondent in order issued June 11, 1974, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,912) 


R. B. Topp Propuce Co., Inc. v. C. & C. Tomato & Propuce Co. 
PACA Docket No. 2-3381. Reparation of $1,849.25 with 8 
percent interest from September 1, 1973, awarded com- 
plainant against respondent in order issued June 11, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,913) 

Warner Fruit Co. v. Goon Foops Mra. & Processinc. PACA 
Docket No. 2-3379. Reparation of $191.48 with 8 percent 
interest from July 1, 1973, awarded complainant against 
respondent in order issued June 11, 1974, by Donald A. 
Campbell, Judicial Officer. 

(No. 15,914) 


Country Foops, Division or Acway, Inc. v. STILLMAN PRODUCE 


Company, Inc. PACA Docket No. 2-3380. Reparation of 
$3,165.00 with 8 percent interest from October 1, 1973, 
awarded complainant against respondent in order issued 
June 14, 1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,915) 


Lone & Scott Farms, Inc. v. Ditty Pickxite Co., Inc. PACA 
Docket No. 2-3385. Reparation of $1,650.00 with 8 percent 
interest from November 1, 1973, awarded complainant 
against respondent in order issued June 14, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,916) 


Lone & Scott Farms, Inc. v. B. Gross, Inc. PACA Docket No. 
2-3386. Reparation of $5,987.75 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued June 14, 1974, by Donald A. Campbell, 
Judicial Officer. 
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(No. 15,917) 


ALLSTATE APPLE EXCHANGE, INC. v. THE ZEITER Foop CorporATION. 
PACA Docket No. 2-3398. Reparation of $11,067.70 with 8 
percent interest from February 1, 1974, awarded complain- 
ant against respondent in order issued June 25, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,918) 


Cat-CeL Marketinc, Inc. v. Davita Distrisutinc Co., Inc. 
PACA Docket No. 2-3394. Reparation of $2,102.75 with 8 
percent interest from January 1, 1974, awarded complainant 
against respondent in order issued June 25, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,919) 


Raymonp Bouzan, Inc. v. THE ZEITER Foop Corporation. PACA 
Docket No. 2-3395. Reparation of $3,384.50 with 8 percent 


interest from January 1, 1974, awarded complainant against 
respondent in order issued June 25, 1974, by Donald A. 
Campbell, Judicial Officer. 
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